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Workers Compensation Act 1987 No 70

An Act to provide for the compensation and rehabilitation of workers in respect of work related injuries;
to repeal the Workers” Compensation Act 1926 and certain other Acts; and for other purposes.

Part 1 Preliminary

1 Name of Act

This Act may be cited as the Workers Compensation Act 1987.

2 Commencement

(1) Sections 1 and 2 and Parts 19 and 20 of Schedule 6 shall commence on the date of assent to this
Act.

(2) Except as provided by subsection (1), this Act shall commence on such day or days as may be
appointed by the Governor and notified by proclamation published in the Gazette.

2A Relationship to Workplace Injury Management and Workers Compensation Act 1998

(1) The Workplace Injury Management and Workers Compensation Act 1998 is referred to in this
Act as the 1998 Act.

(2) This Act is to be construed with, and as if it formed part of, the 1998 Act. Accordingly, a
reference in this Act to this Act includes a reference to the 1998 Act.

(3) In the event of an inconsistency between this Act and the 1998 Act, the 1998 Act prevails to the
extent of the inconsistency.

3 Definitions (cf former s 6 (1), (2), (13))

(1AA) In this Act, words and expressions have the same meanings as they have in the 1998 Act,
unless this Act provides otherwise.

(1) In this Act—

agency arrangement means the contract or other arrangement by which a scheme agent is
appointed.

Authority means the State Insurance Regulatory Authority constituted under the State Insurance
and Care Governance Act 2015.

Jformer Act means the Workers’ Compensation Act 1926.
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former licensed insurer means a person (not being a licensed insurer) who—

(a) was previously a licensed insurer under this Act or under section 27 of the former Act, and

(b) continues to have liabilities under policies of insurance previously issued or renewed by the
person.

group means the employers who constitute a group under Division 2A of Part 7.

GST has the same meaning as in the 4 New Tax System (Goods and Services Tax) Act 1999 of
the Commonwealth.

Guarantee Fund means the Insurers’ Guarantee Fund established under section 227.

ICNSW means Insurance and Care NSW constituted under the State Insurance and Care
Governance Act 2015.

injury is defined by section 4.

Insurance Fund means the Workers Compensation Insurance Fund established under section
154D.

licensed insurer means an insurer who is the holder of a licence granted under Division 3 of
Part 7 and in force.

mine means a mine within the meaning of the Coal/ Mines Regulation Act 1982 as in force
immediately before its repeal by the Coal Mine Health and Safety Act 2002, but does not include
any place that, in accordance with section 10 (2) of the Work Health and Safety (Mines and
Petroleum Sites) Act 2013, is a place to which that Act does not apply.

Nominal Insurer means the Workers Compensation Nominal Insurer referred to in section
154A.

NSW Trustee means the NSW Trustee and Guardian constituted under the NSW Trustee and
Guardian Act 2009.

premium income—

(a) in relation to contributions payable under this Act by an insurer (other than a specialised
insurer) in respect of a financial year—means the amount the insurer receives during that
financial year as premiums in respect of policies of insurance issued or renewed by the
insurer (whether the policies are issued or renewed during that financial year or during a
previous financial year), or

(b) in relation to contributions payable under this Act by a specialised insurer in respect of a
financial year—means the amount the insurer receives, whether during or after that
financial year, as premiums in respect of policies of insurance issued or renewed by the
insurer during that financial year,

and, in relation to contributions payable by any insurer, includes any amount comprising or
attributable to GST and any amount prescribed by the regulations as included for the purposes of
this definition in relation to that financial year, but does not include any amount prescribed by
the regulations as excluded for the purposes of this definition in relation to that financial year.
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regulations means regulations made under this Act.

scheme agent means a person appointed under section 154G to act as agent for the Nominal
Insurer in connection with the exercise of any of the functions of the Nominal Insurer.

self-insurer means—
(a) the holder of a licence in force under Division 5 of Part 7, and

(b) a subsidiary of the licence holder covered for the time being by the licence (as provided by
section 211A), and

(c) any Government employer covered for the time being by the Government’s managed fund
scheme (as provided by section 211B).

specialised insurer means a licensed insurer whose licence is endorsed with a specialised
insurer endorsement.

Workers Compensation Market Practice and Premiums Guidelines means guidelines issued by
the Authority under section 168 and in force.

Note. The Interpretation Act 1987 contains definitions and other provisions that affect the interpretation and
application of this Act.

(1A) A reference to a worker who has been injured includes, if the worker is dead, a reference to the
worker’s legal personal representative or the worker’s dependants, or any other person to whom
or for whose benefit compensation is payable.

(2) (Repealed)

(3) The exercise of the functions of a public or local authority shall, for the purposes of this Act, be
treated as its trade or business.

(4) The operations of a racing or recreation club shall, for the purposes of this Act, be treated as its
trade or business.

(5) The Crown shall, for the purposes of this Act, be treated as the employer of members of the
Police Force.

(6) Notes included in the text of this Act do not form part of this Act.
4 Definition of “injury” (cf formers 6 (1))
In this Act—
injury—
(a) means personal injury arising out of or in the course of employment,
(b) includes a disease injury, which means—

(i) a disease that is contracted by a worker in the course of employment but only if the
employment was the main contributing factor to contracting the disease, and

(ii) the aggravation, acceleration, exacerbation or deterioration in the course of employment of
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any disease, but only if the employment was the main contributing factor to the aggravation,
acceleration, exacerbation or deterioration of the disease, and

(c) does not include (except in the case of a worker employed in or about a mine) a dust disease, as
defined by the Workers’ Compensation (Dust Diseases) Act 1942, or the aggravation,
acceleration, exacerbation or deterioration of a dust disease, as so defined.

4A Directors of uninsured employer not entitled to compensation

If an employer that is a corporation had not obtained, or was not maintaining in force, at the relevant
time a policy of insurance for the full amount of the employer’s liability under this Act in respect of
an injured worker and the injured worker was at the relevant time a director of the corporation, the
injured worker is not entitled to any compensation under this Act in respect of that liability.

5 (Repealed)

6 Act binds Crown

(1) This Act binds the Crown, not only in right of New South Wales but also, so far as the legislative
power of Parliament permits, in all its other capacities.

(2) (Repealed)
7 Certain Acts not affected (cf former s 5)
Nothing in this Act affects the operation of the following Acts—
Workers’ Compensation (Dust Diseases) Act 1942,
Workers’ Compensation (Brucellosis) Act 1979,
Workers Compensation (Bush Fire, Emergency and Rescue Services) Act 1987.
7A Application of Act in respect of coal industry

(1) The workers compensation company (within the meaning of the Coal Industry Act 2001) is taken
to be a licensed insurer that is a specialised insurer under, and for the purposes of, this Act.

(2) However, the following provisions of this Act do not apply to or in respect of the workers
compensation company—

(a) Division 6 of Part 4,

(b) sections 156 and 156B,

(c) Divisions 1A, 2-5, 6A and 7 of Part 7.
(3) For avoidance of doubt—

(a) an employee of an employer in the coal industry is not eligible to make a claim under
Division 6 of Part 4, and

(b) a person who is taken, under Schedule 1 to the Workplace Injury Management and Workers
Compensation Act 1998, to be a worker employed by another person is not entitled to make
a claim referred to in paragraph (a) if the other person by whom the person is taken to be

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 17 of 318


https://legacy.legislation.nsw.gov.au/*/view/act/1942/14
https://legacy.legislation.nsw.gov.au/*/view/act/1942/14
https://legacy.legislation.nsw.gov.au/*/view/act/1979/116
https://legacy.legislation.nsw.gov.au/*/view/act/1987/83
https://legacy.legislation.nsw.gov.au/*/view/act/2001/107
https://legacy.legislation.nsw.gov.au/*/view/act/1998/86
https://legacy.legislation.nsw.gov.au/*/view/act/1998/86

Workers Compensation Act 1987 No 70 [NSW]

employed is engaged in the coal industry.

(4) The workers compensation company is taken to be the insurer under this Act of all employers in
the coal industry (whether or not any such employer maintains a policy of insurance with that
company).

(5) In this section—
employer in the coal industry has the same meaning as in the Coal Industry Act 2001.

8 (Repealed)

Part 2 Compensation—liability

9 Liability of employers for injuries received by workers—general (cf formers 7 (1) (a))

(1) A worker who has received an injury (and, in the case of the death of the worker, his or her

dependants) shall receive compensation from the worker’s employer in accordance with this
Act.

(2) Compensation is payable whether the injury was received by the worker at or away from the
worker’s place of employment.

9AA Liability for compensation

(1) Compensation under this Act is only payable in respect of employment that is connected with
this State.

(2) The fact that a worker is outside this State when the injury happens does not prevent

compensation being payable under this Act in respect of employment that is connected with this
State.

(3) A worker’s employment is connected with—

(a) the State in which the worker usually works in that employment, or

(b) if no State or no one State is identified by paragraph (a), the State in which the worker is
usually based for the purposes of that employment, or

(c) if no State or no one State is identified by paragraph (a) or (b), the State in which the
employer’s principal place of business in Australia is located.

(4) In the case of a worker working on a ship, if no State or no one State is identified by subsection
(3), a worker’s employment is, while working on a ship, connected with the State in which the

ship is registered or (if the ship is registered in more than one State) the State in which the ship
most recently became registered.

(5) Ifno State is identified by subsection (3) or (if applicable) (4), a worker’s employment is
connected with this State if—

(a) the worker is in this State when the injury happens, and

(b) there is no place outside Australia under the legislation of which the worker may be entitled
to compensation for the same matter.
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(6) In deciding whether a worker usually works in a State, regard must be had to the worker’s work
history with the employer and the intention of the worker and employer. However, regard must
not be had to any temporary arrangement under which the worker works in a State for a period
of not longer than 6 months.

(7) Compensation under this Act does not apply in respect of the employment of a worker on a ship
if the Seafarers Rehabilitation and Compensation Act 1992 of the Commonwealth applies to the
worker’s employment.

(8) In this section—

ship means any kind of vessel used in navigation by water, however propelled or moved, and
includes—

(a) a barge, lighter, or other floating vessel, and
(b) an air-cushion vehicle, or other similar craft,
used wholly or primarily in navigation by water.

State includes Territory and, in a geographical sense, a State’s or Territory’s relevant adjacent
area as described in Schedule 1.

9AB Recognition of determination of State of connection in another State

(1) If a designated court makes a determination of the State with which a worker’s employment is
connected for the purposes of a corresponding law, that State is to be recognised for the purposes
of section 9AA as the State with which the worker’s employment is connected.

(2) This section does not prevent or affect the operation of a determination of the State with which a
worker’s employment is connected for the purposes of section 9AA made by the Commission or
a court of this State before the determination is made by a designated court.

(3) This section does not prevent any appeal relating to any such determination of a designated
court. If the determination is altered on appeal, the altered determination is to be recognised
under subsection (1).

(4) In this section—

corresponding law means the provisions of the statutory workers compensation scheme of
another State that corresponds with section 9AA.

designated court means—
(a) the Supreme Court of a State in which a corresponding law is in force, or

(b) a court, tribunal or other decision-making body of a State in which a corresponding law is in

force that is declared by the regulations to be a designated court for the purposes of this
section.

State includes Territory.
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9AC Person not to be compensated twice

(1) Compensation under this Act is not payable in respect of any matter to the extent that
compensation has been received under the laws of a place other than this State.

(2) If a person receives compensation under this Act and, for the same matter, subsequently receives
compensation under the laws of a place other than this State, the person from whom
compensation under this Act is received may, in a court of competent jurisdiction, sue and
recover from the person the amount described in subsection (3).

(3) The amount that is recoverable under subsection (2) is—

(a) the amount of compensation paid under this Act, or
(b) the amount of compensation received under the laws of a place other than this State,
whichever is less.

9A No compensation payable unless employment substantial contributing factor to injury

(1) No compensation is payable under this Act in respect of an injury (other than a disease injury)
unless the employment concerned was a substantial contributing factor to the injury.

Note. In the case of a disease injury, the worker’s employment must be the main contributing factor. See
section 4.

(2) The following are examples of matters to be taken into account for the purposes of determining
whether a worker’s employment was a substantial contributing factor to an injury (but this
subsection does not limit the kinds of matters that can be taken into account for the purposes of
such a determination)—

(a) the time and place of the injury,
(b) the nature of the work performed and the particular tasks of that work,
(c) the duration of the employment,

(d) the probability that the injury or a similar injury would have happened anyway, at about the
same time or at the same stage of the worker’s life, if he or she had not been at work or had
not worked in that employment,

(e) the worker’s state of health before the injury and the existence of any hereditary risks,
(f) the worker’s lifestyle and his or her activities outside the workplace.

(3) A worker’s employment is not to be regarded as a substantial contributing factor to a worker’s
injury merely because of either or both of the following—

(a) the injury arose out of or in the course of, or arose both out of and in the course of, the
worker’s employment,

(b) the worker’s incapacity for work, loss as referred to in Division 4 of Part 3, need for medical
or related treatment, hospital treatment, ambulance service or workplace rehabilitation
service as referred to in Division 3 of Part 3, or the worker’s death, resulted from the injury.
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(4) This section does not apply in respect of an injury to which section 10, 11 or 12 applies.

9B No compensation for heart attack or stroke unless nature of employment results in
significantly greater risk

(1) No compensation is payable under this Act in respect of an injury that consists of, is caused by,
results in or is associated with a heart attack injury or stroke injury unless the nature of the
employment concerned gave rise to a significantly greater risk of the worker suffering the injury
than had the worker not been employed in employment of that nature.

(2) In this section—

heart attack injury means an injury to the heart, or any blood vessel supplying or associated
with the heart, that consists of, is caused by, results in or is associated with—

(a) any heart attack, or

(b) any myocardial infarction, or

(c) any myocardial ischaemia, or

(d) any angina, whether unstable or otherwise, or

(e) any fibrillation, whether atrial or ventricular or otherwise, or

(f) any arrhythmia of the heart, or

(g) any tachycardia, whether ventricular, supra ventricular or otherwise, or
(h) any harm or damage to such a blood vessel or to any associated plaque, or

(i) any impairment, disturbance or alteration of blood, or blood circulation, within such a blood
vessel, or

(j) any occlusion of such a blood vessel, whether the occlusion is total or partial, or

(k) any rupture of such a blood vessel, including any rupture of an aneurism of such a blood
vessel, or

(1) any haemorrhage from such a blood vessel, or

(m) any aortic dissection, or

(n) any consequential physical harm or damage, including harm or damage to the brain, or
(o) any consequential mental harm or damage.

stroke injury means an injury to the brain, or any of the blood vessels supplying or associated
with the brain, that consists of, is caused by, results in or is associated with—

(a) any stroke, or
(b) any cerebral infarction, or

(c) any cerebral ischaemia, or
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(d) any rupture of such a blood vessel, including any rupture of an aneurism of such a blood
vessel, or

(e) any subarachnoid haemorrhage, or
(f) any haemorrhage from such a blood vessel, or
(g) any harm or damage to such a blood vessel or to any associated plaque, or

(h) any impairment, disturbance or alteration of blood, or blood circulation, within such a blood
vessel, or

(1) any occlusion of such a blood vessel, whether the occlusion is total or partial, or
(j) any consequential physical harm or damage, including neurological harm or damage, or
(k) any consequential mental harm or damage.

10 Journey claims (cf former s 7 (1) (b)-(d), (f), (9))

(1) A personal injury received by a worker on any journey to which this section applies is, for the
purposes of this Act, an injury arising out of or in the course of employment, and compensation
is payable accordingly.

(1A) Subsection (1) does not apply if the personal injury is attributable to the serious and wilful
misconduct of the worker.

(1B) A personal injury received by a worker is to be taken to be attributable to the serious and wilful
misconduct of the worker if the worker was at the time under the influence of alcohol or other
drug (within the meaning of the Road Transport Act 2013), unless the alcohol or other drug did
not contribute in any way to the injury or was not consumed or taken voluntarily.

(1C) (Repealed)

(1D) Subsection (1) does not apply if the personal injury resulted from the medical or other
condition of the worker and the journey did not cause or contribute to the injury.

(2) Subsection (1) does not apply if—

(a) the injury was received during or after any interruption of, or deviation from, any such
journey, and

(b) the interruption or deviation was made for a reason unconnected with the worker’s
employment or the purpose of the journey,

unless, in the circumstances of the case, the risk of injury was not materially increased because
of the interruption or deviation.

(3) The journeys to which this section applies are as follows—

(a) the daily or other periodic journeys between the worker’s place of abode and place of
employment,

(b) the daily or other periodic journeys between the worker’s place of abode, or place of
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employment, and any educational institution which the worker is required by the terms of
the worker’s employment, or is expected by the worker’s employer, to attend,

(c) ajourney between the worker’s place of abode or place of employment and any other place,
where the journey is made for the purpose of obtaining a medical certificate or receiving
medical, surgical or hospital advice, attention or treatment or of receiving payment of

compensation in connection with any injury for which the worker is entitled to receive
compensation,

(d) ajourney between the worker’s place of abode or place of employment and any other place,
where the journey is made for the purpose of having, undergoing or obtaining any
consultation, examination or prescription referred to in section 74 (3),

(e) ajourney between any camp or place—

(i) where the worker is required by the terms of the worker’s employment, or is expected
by the worker’s employer, to reside temporarily, or

(i) where it is reasonably necessary or convenient that the worker reside temporarily for
any purpose of the worker’s employment,

and the worker’s place of abode when not so residing,

(f) ajourney between the worker’s place of abode and the place of pick-up referred to in clause
14 of Schedule 1 to the 1998 Act,

(g) ajourney between the worker’s place of abode and place of employment, where the journey
is made for the purpose of receiving payment of any wages or other money—

(i) due to the worker under the terms of his or her employment, and

(i) which, pursuant to the terms of his or her employment or any agreement or
arrangement between the worker and his or her employer, are available or are

reasonably expected by the worker to be available for collection by the worker at the
place of employment.

(3A) A journey referred to in subsection (3) to or from the worker’s place of abode is a journey to
which this section applies only if there is a real and substantial connection between the
employment and the accident or incident out of which the personal injury arose.

(4) For the purposes of this section, a journey from a worker’s place of abode commences at, and a

journey to a worker’s place of abode ends at, the boundary of the land on which the place of
abode is situated.

(5) For the purposes of this section, if the worker is journeying from the worker’s place of

employment with one employer to the worker’s place of employment with another employer, the
worker shall be deemed to be journeying from his or her place of abode to his or her place of
employment with that other employer.

(5A) Nothing in this section prevents the payment of compensation for any personal injury which,
apart from this section, is an injury within the meaning of this Act.

(6) In this section—
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educational institution means—

(a) atrade, technical or other training school, or
(b) auniversity or other college or school providing secondary or tertiary education.

night, in the case of a worker employed on shift work, night work or overtime, has a meaning
appropriate to the circumstances of the worker’s employment.

place of abode includes—

(a) the place where the worker has spent the night preceding a journey and from which the
worker is journeying, and

(b) the place to which the worker is journeying with the intention of there spending the night
following a journey.

11 Recess claims (cf former s 7 (1) (e))

If a worker on any day on which the worker has attended at the worker’s place of employment
pursuant to the worker’s contract of service or training contract—

(a) is temporarily absent from that place on that day during any ordinary recess or authorised
absence,

(b) does not during that absence voluntarily subject himself or herself to any abnormal risk of injury,
and

(c) receives a personal injury during that absence,

the injury is, for the purposes of this Act, an injury arising out of or in the course of employment, and
compensation is payable accordingly.

11A No compensation for psychological injury caused by reasonable actions of employer

(1) No compensation is payable under this Act in respect of an injury that is a psychological injury if
the injury was wholly or predominantly caused by reasonable action taken or proposed to be
taken by or on behalf of the employer with respect to transfer, demotion, promotion,
performance appraisal, discipline, retrenchment or dismissal of workers or provision of
employment benefits to workers.

(3) A psychological injury is an injury (as defined in section 4) that is a psychological or psychiatric
disorder. The term extends to include the physiological effect of such a disorder on the nervous
system.

(4) This section does not affect any entitlement to compensation under this Act for an injury of a
physical nature even if the injury is a physical symptom or effect of a psychological injury, so
long as the injury is not merely a physiological effect on the nervous system.

(5) (Repealed)

(6) This section does not extend the definition of injury in section 4. In particular, this section does
not affect the requirement in section 4 that a disease is not an injury unless it is contracted by the
worker in the course of employment.
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This section does not affect section 9A (No compensation payable unless employment
substantial contributing factor to injury).

(7) In the case of a claim for weekly payments of compensation in respect of incapacity for work
resulting from psychological injury, the medical certificate required to accompany the claim
must (in addition to complying with the requirements of section 65 of the 1998 Act) use, for the
purpose of describing the worker’s condition, accepted medical terminology and not only
terminology such as “stress” or “stress condition”.

(8) If a claim is deficient because subsection (7) has not been complied with and the insurer or self-
insurer concerned notifies the worker in writing of the deficiency (including details of what is
required to comply with that subsection) as soon as practicable after receiving the deficient
claim then (unless the insurer or self-insurer waives that requirement)—

(a) the claim is not considered to have been duly made for the purposes of section 93 of the
1998 Act until subsection (7) is complied with, and

(b) proceedings before the Commission cannot be commenced in respect of the claim until
subsection (7) is complied with.

12 Claims by trade union representatives (cf formers 7 (1) (h))

It—

(a) a worker is an accredited representative of a trade union of employees, or other organisation of
employees, of which any person employed by the worker’s employer is a member,

(b) with the consent of or at the request of that employer or pursuant to an industrial award or
agreement, the worker is carrying out his or her duties as such a representative (whether at the
worker’s place of employment or elsewhere) or is on an associated journey, and

(c) the worker receives a personal injury while carrying out those duties or on that journey,

the injury is, for the purposes of this Act, an injury arising out of or in the course of employment, and
compensation is payable accordingly.

13 (Repealed)

14 Conduct of worker etc (cf former s 7 (2), (3))

(1) Compensation is payable in respect of any injury resulting in the death or serious and permanent
disablement of a worker, notwithstanding that the worker was, at the time when the injury was
received—

(a) acting in contravention of any statutory or other regulation applicable to the worker’s
employment, or of any orders given by or on behalf of the employer, or

(b) acting without instructions from the worker’s employer,

if the act was done by the worker for the purposes of and in connection with the employer’s
trade or business.

(2) Ifitis proved that an injury to a worker is solely attributable to the serious and wilful misconduct
of the worker, compensation is not payable in respect of that injury, unless the injury results in
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death or serious and permanent disablement.

(3) Compensation is not payable in respect of any injury to or death of a worker caused by an
intentional self-inflicted injury.

15 Diseases of gradual process—employer liable, date of injury etc (cf former ss 7 (4), (4C), (5),
16 (1A))

(1) If an injury is a disease which is of such a nature as to be contracted by a gradual process—
(a) the injury shall, for the purposes of this Act, be deemed to have happened—

(i) at the time of the worker’s death or incapacity, or

(i1) if death or incapacity has not resulted from the injury—at the time the worker makes a
claim for compensation with respect to the injury, and

(b) compensation is payable by the employer who last employed the worker in employment to
the nature of which the disease was due.

(2) Any employers who, during the 12 months preceding a worker’s death or incapacity or the date
of the claim (as the case requires), employed the worker in any employment to the nature of
which the disease was due shall be liable to make to the employer by whom compensation is
payable such contributions as, in default of agreement, may be determined by the Commission.

(2A) The Commission is to determine the contributions that a particular employer is liable to make
on the basis of the following formula, or on such other basis as the Commission considers just
and equitable in the special circumstances of the case—

C=Txb
where—
C is the contribution to be calculated for the particular employer concerned.

T is the amount of compensation to which the employer is required to contribute.

A is the total period of employment of the worker with the employer during the 12 month period
concerned, in employment to the nature of which the injury was due.

B is the total period of employment of the worker with all employers during the 12 month period
concerned, in employment to the nature of which the injury was due.

(3) Total or partial loss of sight which is of gradual onset shall for the purposes of subsection (1) be
deemed to be a disease and to be of such nature as to be contracted by gradual process.

(4) In this section, a reference to an injury includes a reference to a permanent impairment for which
compensation is payable under Division 4 of Part 3.

(4A) In this section, a reference to employment to the nature of which a disease was due includes a
reference to employment the nature of which was a contributing factor to the disease.

(5) This section does not apply to an injury to which section 17 applies.
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16 Aggravation etc of diseases—employer liable, date of injury etc (cf former ss 7 (4A), (5), 16

(1A))
(1) If an injury consists in the aggravation, acceleration, exacerbation or deterioration of a disease—
(a) the injury shall, for the purposes of this Act, be deemed to have happened—

(i) at the time of the worker’s death or incapacity, or

(i1) if death or incapacity has not resulted from the injury—at the time the worker makes a
claim for compensation with respect to the injury, and

(b) compensation is payable by the employer who last employed the worker in employment that
was a substantial contributing factor to the aggravation, acceleration, exacerbation or
deterioration.

(2) Any employers who, during the 12 months preceding a worker’s death or incapacity or the date
of the claim (as the case requires), employed the worker in any such employment shall be liable
to make to the employer by whom compensation is payable such contributions as, in default of
agreement, may be determined by the Commission.

(2A) The Commission is to determine the contributions that a particular employer is liable to make
on the basis of the following formula, or on such other basis as the Commission considers just
and equitable in the special circumstances of the case—

= Tx%
where—

C is the contribution to be calculated for the particular employer concerned.
T is the amount of compensation to which the employer is required to contribute.

A is the total period of employment of the worker with the employer during the 12 month period
concerned, in employment that has been a substantial contributing factor to the aggravation,
acceleration, exacerbation or deterioration concerned.

B is the total period of employment of the worker with all employers during the 12 month period
concerned, in employment that has been a substantial contributing factor to the aggravation,
acceleration, exacerbation or deterioration concerned.

(3) In this section, a reference to an injury includes a reference to a permanent impairment for which
compensation is payable under Division 4 of Part 3.

(4) This section does not apply to an injury to which section 17 applies.
17 Loss of hearing—special provisions (cf former s 7 (4B), (4BB))

(1) If an injury is a loss, or further loss, of hearing which is of such a nature as to be caused by a
gradual process, the following provisions have effect—

(a) for the purposes of this Act, the injury shall be deemed to have happened—

(i) where the worker was, at the time when he or she gave notice of the injury, employed in
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an employment to the nature of which the injury was due—at the time when the notice
was given, or

(i1) where the worker was not so employed at the time when he or she gave notice of the
injury—on the last day on which the worker was employed in an employment to the
nature of which the injury was due before he or she gave the notice,

(b) the provisions of section 61 of the 1998 Act shall apply to or in respect of the injury as if the
words “as soon as practicable after the injury happened and before the worker has
voluntarily left the employment in which the worker was at the time of the injury” were
omitted therefrom,

(c) compensation is payable by—

(1) where the worker was employed by an employer in an employment to the nature of
which the injury was due at the time he or she gave notice of the injury—that
employer, or

(i1)) where the worker was not so employed—the last employer by whom the worker was
employed in an employment to the nature of which the injury was due before he or she
gave the notice,

(d) an employer (not being an employer referred to in paragraph (c) (i) or (ii)) by whom the
worker was employed in an employment to the nature of which the injury was due during
the relevant period (as defined in paragraph (e)) shall be liable to make to an employer
referred to in paragraph (c) (i) or (ii) a contribution which bears to the amount of
compensation payable the same proportion as the period of that employment during the
relevant period bears to the total period of employment of that worker in an employment to
the nature of which the injury was due during the relevant period,

(e) in paragraph (d), the relevant period means—

(i) where the worker has not had a prior injury (being a loss of hearing or a further loss of
hearing)—in relation to an injury, the period of 5 years immediately preceding the date
when a notice is given in respect of the injury,

(i) where the worker has had one or more prior injuries (being losses of hearing or further
losses of hearing) which or all of which, as the case may be, are deemed under this Act
to have happened at a time more than 5 years before the date when a notice is given in
respect of a further injury—in relation to the further injury, the period of 5 years
immediately preceding the date when that notice was given, and

(ii1) where the worker has had not more than one, or more than one, prior injury (being a
loss of hearing or a further loss of hearing) which or the last of which, as the case may
be, is deemed under this Act to have happened at a time during the 5 years immediately
preceding the date when a notice is given in respect of a further injury—in relation to
the further injury, the period between the time when that prior injury is deemed to have
happened and the date when that notice was given,

(f) where the Commission is satisfied that a contribution required to be made under paragraph
(d) cannot be recovered by an employer referred to in paragraph (c), the Commission may
direct the Nominal Insurer to pay to that employer out of the Insurance Fund such amount,
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not exceeding the amount of the contribution, as the Commission considers appropriate and
the Nominal Insurer is to pay out that amount accordingly as if it were a payment made in
respect of a claim under Division 6 of Part 4,

(g) where there is a dispute as to the amount of a contribution required to be made under
paragraph (d), that dispute shall be deemed to be a matter or question arising under this Act.

(2) Without limiting the generality of subsection (1), the condition known as “boilermaker’s
deafness” and any deafness of a similar origin shall, for the purposes of that subsection, be
deemed to be losses of hearing which are of such a nature as to be caused by a gradual process.

(3) Compensation is payable by an employer as referred to in subsection (1) (c) in respect of the
injury to which the notice given to the employer relates even if the worker, before claiming or
receiving that compensation, commences employment (to the nature of which that kind of injury
can be due) with another employer.

18 Special insurance provisions relating to occupational diseases (cf former s 18 (6A)—(6C))

(1) If an employer has become liable under section 15 (1) (b) or 16 (1) (b) to pay compensation to a
worker in respect of an injury and the time at which the injury is deemed to have happened is
after the worker ceased to be employed by the employer, the liability of the employer is, despite
sections 15 and 16, taken to have arisen immediately before the worker ceased to be employed
by the employer. This subsection operates only for the purpose of determining whether any
insurer or which of 2 or more insurers is liable under a policy of insurance in respect of that
compensation.

(2) Where—

(a) an employer (in this subsection referred to as the contributor) has become liable under this
Act to make a contribution to another employer towards compensation payable by that other
employer in respect of an injury to a worker (being an injury referred to in section 15, 16 or
17), and

(b) on the last day of the period in respect of which the contributor was liable to make the
contribution, the contributor was maintaining in force a policy of insurance,

the insurer under that policy is—

(c) directly liable, with the contributor, to pay the contribution to the employer who is liable to
pay the compensation, and

(d) liable to indemnify the contributor to the extent that the contributor pays the contribution.

(3) In a case to which section 15, 16 or 17 applies, if each of the employers who is liable to pay the
compensation or to make a contribution under the section concerned is insured in respect of that
liability by an insurer who is an insurer within the meaning of Division 4 of Part 7 and the
entitlement of the worker (or other claimant) to receive compensation is not disputed—

(a) a contribution that would otherwise be payable by an employer under section 15, 16 or 17 in
respect of the claim is not payable, and

(b) for the purposes of calculating an insurance premium payable by any of those employers,
their claims histories are to be determined on the assumption that any contribution that
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would have been payable but for paragraph (a) was payable.

19 Presumptions relating to certain employment (cf former s 7 (4D), (4E))

(1) If a worker, during a time when the worker is engaged in employment of a kind prescribed by the
regulations as an employment to which this subsection applies, contracts a disease prescribed by

the regulations as a disease that is related to employment of that kind, then for the purposes of
this Act, unless the contrary is established—

(a) the disease shall be deemed to have been contracted by the worker in the course of the
employment in which the worker was so engaged, and

(b) that employment shall be deemed to have been a substantial contributing factor to the
disease.

(2) For the purposes of this Act, the disease brucellosis, Q fever or leptospirosis shall be deemed to
have been contracted by a worker if the result of any medical test—

(a) which complies with such requirements as are prescribed by the regulations in relation to
that disease, and

(b) which was carried out for the purpose of determining whether that worker has contracted
that disease,

is a result prescribed by the regulations in respect of that disease.

19A Presumptions relating to certain cancers—firefighters

(1) In the application of this Act to a worker who is an eligible firefighter, it is presumed (unless the
contrary is established) that the disease contracted by the worker was contracted in the course of
the worker’s firefighting employment and that employment was—

(a) for the purposes of the definition of disease injury in section 4, a contributing factor to
contracting the disease, and

(b) for the purposes of section 9A, a substantial contributing factor to contracting the disease.

Note. Amendments made to section 9A and the definition of disease injury in section 4 by Schedule 7 to the
Workers Compensation Legislation Amendment Act 2012 do not apply to police officers, paramedics or
firefighters. See clause 25 of Part 19H of Schedule 6 to this Act.

(2) A worker is an eligible firefighter if the worker—

(a) has, at any time, been engaged in firefighting employment, and

(b) has contracted a disease that is a cancer of a kind specified in Schedule 4.
(3) A worker has been engaged in firefighting employment if—

(a) the worker has, at any time, been employed by any person, body or agency (or former body
or agency) prescribed for the purposes of this section by the regulations, and

(b) in the course of that employment, the worker has performed firefighting activities.

(4) This section does not apply to a disease contracted by an eligible firefighter if the total aggregate
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)

(6)

(7

®)

)

period during which the worker has been engaged in firefighting employment as at the date of
injury (the service period) is less than the qualifying service period specified for the disease in
Schedule 4.

Any period during which an eligible firefighter has served in the capacity of an eligible volunteer
firefighter is to be counted towards the service period.

However, any period during which the eligible firefighter concurrently serves as an eligible
volunteer firefighter and engages in firefighting employment is to be counted once only.

For the purposes of the application of section 261 of the 1998 Act to a disease to which a
presumption under this section applies, the period required by that section for the making of a
claim for compensation in respect of the disease is taken to commence on the date of injury in
relation to the disease (regardless of when the eligible firefighter or any other person first
became aware of the disease).

Any compensation payable on the basis of a presumption under this section to an eligible
firefighter who, on the last day of the service period, concurrently served as an eligible volunteer
firefighter and engaged in firefighting employment with an employer is payable under this Act
by that employer.

In this section—

date of injury, in relation to a disease, means the date of whichever of the following occurs
first—

(a) the disease is first diagnosed by a medical practitioner,
(b) the firefighter dies as a result of the disease.

eligible volunteer firefighter means an official fire fighter within the meaning of Part 2 of the
Workers Compensation (Bush Fire, Emergency and Rescue Services) Act 1987.

firefighting activities means any of the following activities performed by a worker—
(a) extinguishing, controlling or preventing the spread of fire,
(b) bush fire hazard reduction work within the meaning of the Rural Fires Act 1997,

(c) the provision of training or instruction in the performance of an activity referred to in
paragraph (a) or (b) resulting in exposure of the worker to smoke or other hazards of fire.

19B Presumptions relating to certain employment in relation to COVID-19

(1

If a worker, during a time when the worker is engaged in prescribed employment, contracts the
disease COVID-19 (also known as Novel Coronavirus 2019), then for the purposes of this Act,
it is presumed (unless the contrary is established)—

(a) that the disease was contracted by the worker in the course of the employment, and
(b) the employment—

(i) in the case of a person to whom clause 25 of Part 19H of Schedule 6 applies—was a
substantial contributing factor to contracting the disease, or
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(i) in any other case—was the main contributing factor to contracting the disease.

(2) A worker is taken to have contracted COVID-19 for the purposes of this Act if the result of a
medical test—

(a) that complies with requirements prescribed by the regulations in relation to the disease, and

(b) that was carried out for the purpose of determining if the worker has contracted the disease,

is a result prescribed by the regulations in respect of the disease.

(3) A worker is taken to have contracted COVID-19 for the purposes of this Act if the worker is
classified by a medical practitioner as having COVID-19, having satisfied the epidemiological

or clinical criteria (or both) prescribed by the regulations for the purpose of making that
classification.

(4) For the purposes of this Act, the date of the injury in relation to COVID-19 is the date of
whichever of the following occurs first—

(a) the worker is diagnosed by a medical practitioner as having COVID-19 following a
prescribed test result, as referred to in subsection (2),

(b) the worker is classified by a medical practitioner as having COVID-19, as referred to in
subsection (3),

(c) the worker dies as a result of COVID-19.

(5) For the purposes of this Act, it is presumed (unless the contrary is established) that a worker the
subject of a presumption under subsection (1) is incapable of work as a result of COVID-19 for

the period starting on the date of the injury and ending (unless sooner ended by the death of the
worker)—

(a) on a date established in accordance with the regulations, or

(b) if no regulations are made under paragraph (a)—on a date that is 7 days after the date on
which a medical practitioner certifies that the worker no longer has the disease.

(6) This section applies to a casual worker in prescribed employment only if the worker has

performed casual work in the employment on 1 or more of the 21 days preceding the date of the
injury.

(7) The regulations may make provision for or with respect to any matter relating to the application
of this Act to or in respect of workers who have or are suspected of having COVID-19.

(8) In particular, the regulations may make provision for or with respect to the following matters—

(a) the modification of the provisions of this Act in their application to or in respect of workers
who have COVID-19,

(b) (without limitation) the application of the Act to workers who suffer permanent impairment
as a result of COVID-19,

(c) the use of employers’ claims histories relating to COVID-19-related claims in calculating
premiums payable under the Act,
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(d) the sharing of the financial risk arising out of COVID-19 between all insurers under the Act,
including through the imposition and enforcement of risk equalisation arrangements for that

purpose,

(e) (without limiting clause 1 of Part 20 of Schedule 6) transitional provisions for or with
respect to claims relating to confirmed or cases of COVID-19 arising before the
commencement of this section.

(9) In this section—
prescribed employment means employment in any of the following—
(a) the retail industry (other than businesses providing only on-line retail),
(b) the health care sector, including ambulance officers and public health employees,
(c) disability and aged care facilities,

(d) educational institutions, including pre-schools, schools and tertiary institutions (other than
establishments providing only on-line teaching services),

(e) police and emergency services (including fire brigades and rural fire services),
(f) refuges, halfway houses and homeless shelters,

(g) passenger transport services,

(h) libraries,

(i) courts and tribunals,

(j) correctional centres and detention centres,

(k) restaurants, clubs and hotels,

(1) the construction industry,

(m) places of public entertainment or instruction (including cinemas, museums, galleries,
cultural institutions and casinos),

(n) the cleaning industry,

(o) any other type of employment prescribed by the regulations for the purposes of this
definition.

20 Principal liable to pay compensation to workers employed by contractors in certain cases (cf
former s 6 (3))

(1) If any person (in this section referred to as the principal) in the course of or for the purposes of
the person’s trade or business, contracts with any other person (in this section referred to as the
contractor) for the execution by or under the contractor of the whole or any part of any work
undertaken by the principal, the principal is, if the contractor does not have a policy of insurance
or is not a self-insurer at the time a worker employed in the execution of the work receives an
injury, liable to pay any compensation under this Act which the principal would have been liable

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 33 of 318



Workers Compensation Act 1987 No 70 [NSW]

to pay if that worker had been immediately employed by the principal.

(2) If compensation is claimed from or proceedings are taken against the principal in respect of any
such injury, then, in the application of this Act, reference to the principal shall be substituted for
reference to the employer, except that the amount of compensation shall be calculated with
reference to the earnings of the worker under the employer by whom the worker is immediately
employed.

(3) Notwithstanding subsection (1), where the contract relates to threshing, chaff-cutting, ploughing
or other agricultural work, and the contractor provides and uses machinery driven by mechanical
power for the purposes of that work, the contractor (and no other person) shall be liable under
this Act to pay compensation to any worker employed by the contractor on that work.

(4) If the principal is liable to pay compensation under this section, the principal is entitled to be
indemnified by any person who would have been liable to pay compensation to the worker
independently of this section, and all questions as to the right to and amount of any such
indemnity shall in default of agreement be determined by the Commission.

(5) Nothing in this section shall be construed as preventing a worker recovering compensation under
this Act from the contractor instead of the principal.

(6) This section does not apply in any case where the injury occurred elsewhere than on, in or about
premises on which the principal has undertaken to execute the work or which otherwise are
under the principal’s control or management, but nothing in the foregoing affects the liability of
the contractor under any other provision of this Act.

(7) This section does not render the owner of a farm liable to pay compensation as principal in
respect of any worker employed by a share farmer.

(8) If—

(a) aprincipal under a contract referred to in subsection (1) is, at the time of an injury to a
worker employed in the execution of the work under the contract, insured under a policy of
insurance in respect of workers other than the workers employed in the execution of the
work under the contract,

(b) compensation payable by the principal under subsection (1) in respect of the injury is paid
by the principal’s insurer, and

(c) the principal has not, in respect of the policy, paid to the insurer a premium in respect of the
principal’s liability under subsection (1),

the principal is liable to pay the insurer, in addition to the premium payable or paid in respect of
the policy, a premium calculated having regard to—

(d) the Workers Compensation Market Practice and Premiums Guidelines, and

(e) the wages paid to the workers employed in the execution of the work under the contract
during the term of the policy.

(9) A principal under a contract referred to in subsection (1) is not, under subsection (8), liable to
pay in respect of a policy of insurance more than one additional premium in respect of the
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workers employed in the execution of the work under the contract.

(10) In the event of a disagreement between a principal and insurer as to whether or not an
additional premium is payable under subsection (8) or as to the amount of an additional

premium payable under that subsection, the Authority may, on the request of either party,
determine the matter.

(11) A determination by the Authority under subsection (10) shall have effect according to its tenor
and shall not be subject to review or appeal.

21 (Repealed)
22 Compensation to be apportioned where more than one injury
(1) 11—
(a) the death or incapacity of a worker, or
(b) a permanent impairment suffered by a worker as referred to in Division 4 of Part 3, or

(c) aliability under Division 3 of Part 3 to a worker,

results from more than one injury to the worker, liability to pay compensation under this Act is
to be apportioned in such manner as the Commission determines.

(1A) Death, incapacity, loss or liability that results partly from one injury and partly from one or
more other injuries is taken to have resulted from more than one injury.

(2) Liability to pay compensation under this Act includes—
(a) the liability of an employer (including an employer who is a self-insurer), and

(b) the liability of an insurer under a policy of insurance in respect of the payment of that
compensation (including a direct liability to the worker), and

(c) aliability in respect of a claim under Division 6 of Part 4, and

(d) in the case of a worker who is partially incapacitated for work, a liability that arises because
the worker is entitled to be compensated under this Act as if totally incapacitated.

(3) Liability to pay compensation under this Act is not to be apportioned by the Commission if the
parties to whom the liability relates have agreed on the apportionment.

(4) Liability to pay compensation under this Act may be apportioned by the Commission even

though it is the liability of a single insurer in respect of different periods of insurance, but only if
the employer or the Authority applies for such an apportionment.

(5) The Commission may, on the application of any insurer or employer concerned or of the
Authority, determine a dispute as to whether—

(a) liability to pay compensation under this Act should be apportioned under this section, or

(b) any such liability should be apportioned under this section in respect of different injuries.
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The determination of the Commission has effect despite any agreement on apportionment if the

application for determination was made by an employer (in the employer’s own right) or the
Authority.

(6) (Repealed)

(7) A person who is liable to pay compensation under this Act is not entitled in any proceedings
under this Act to a reduction in that liability by apportionment on account of the existence of

any other person who is also liable to pay any part of that compensation unless that other person
is a party to the proceedings.

(8) This section applies to any liability arising before or after the commencement of this Act.
22A Further provisions concerning apportionment of liability under section 22

(1) The apportionment of liability under section 22 is—

(a) in the case of the apportionment of liability between employers—to be on the basis of the
relative length of the worker’s employment with each employer concerned (not including
any period of employment after the last relevant injury was received), or on such other basis
as the Commission considers just and equitable in the special circumstances of the case, and

(b) in the case of the apportionment of liability between insurers of the same employer—to be
on the basis of the relative length of the employer’s period of insurance with each insurer
concerned during which the worker concerned was employed by the employer (not
including any period of insurance after the last relevant injury was received), or on such

other basis as the Commission considers just and equitable in the special circumstances of
the case.

(2) (Repealed)

(3) Liability may be apportioned under section 22 even if the liability has been discharged.

(4) When liability to pay compensation is apportioned under section 22 between 2 or more persons,
the Commission may order that the compensation is payable to the worker by one of those

persons and that the other persons are to pay (by way of contribution) their apportioned share of
that compensation to that person.

(5) The person ordered under subsection (4) to pay compensation to the worker is to be—

(a) in the case of apportionment between employers—the employer who most recently
employed the worker, or such other of the employers as the Commission considers
reasonable in the special circumstances of the case, and

(b) in the case of apportionment between insurers—the insurer of the employer at the time of

the last injury, or such other of the insurers as the Commission considers reasonable in the
special circumstances of the case.

(6) An order is not to be made under subsection (4) if the parties concerned have agreed as to the
payment by one of them of the compensation concerned.

(7) In this section a reference to an insurer includes a reference to a self-insurer and a reference to a
period of insurance includes a reference to a period of self-insurance. A liability in respect of a
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claim under Division 6 of Part 4 is for the purposes of this section taken to be a liability of the
insurer of the employer concerned during the period that is relevant to that liability.

(8) In a case to which section 22 applies, if all of the insurers concerned (being either insurers of the
same employer or of the different employers concerned) are insurers within the meaning of
Division 4 of Part 7 and the entitlement of the worker (or other claimant) to receive
compensation is not disputed—

(a) the compensation is (despite subsection (5)) payable by the last insurer or the last employer
(as relevant to the case), with no apportionment of liability under section 22, and

(b) for the purposes of calculating an insurance premium payable by any of those employers,
their claims histories are to be determined on the assumption that liability had been

apportioned under section 22 (without the need for a determination of, or agreement as to,
that apportionment).

(9) The operation of section 22 is not to be limited because of the fact that it provides for liability to
be apportioned rather than providing for payment of contributions.

22B Determination as to which injury gave rise to compensation liability

(1) The Commission may, on the application of an employer (in the employer’s own right) or of the
Authority, determine a dispute as to which injury, from among 2 or more alleged injuries, has
given rise to a liability to pay compensation under this Act.

(2) Such a determination may be made irrespective of any agreement and irrespective of whether the
payment of any contribution is ordered under section 15 or 16 or any apportionment of liability
is ordered under section 22.

22C Certain injuries not to be dealt with under sections 15 and 16

(1) This section applies to an injury that is of a kind, or that occurs in circumstances, prescribed by
the regulations for the purposes of this section.

(2) The regulations may provide that either or both of sections 15 and 16 is or are not to apply to an
injury to which this section applies and that instead section 22 is to apply to the injury.

(3) The regulations may provide that section 15 (1) (a) or 16 (1) (a) is, for the purposes of all or
specified provisions of this Act, to apply in respect of an injury to which this section applies.

(4) A regulation made for the purposes of this section extends to apply to an injury that happened
before the commencement of the regulation, but only if—

(a) death, incapacity, loss or liability as referred to in section 22 results from that injury and one
or more other injuries, and

(b) at least one of those other injuries happened after the commencement of the regulation.

(5) A regulation made for the purposes of this section does not (despite subsection (4)) affect any
liability of an employer or insurer to pay compensation or a contribution, or any liability of an
insurer to indemnify an employer, that arose before the commencement of the regulation, unless
the Commission otherwise orders.
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23 Age or residence not relevant to liability (cf former ss 53D, 72)

Compensation under this Act is payable to a person, and proceedings for the recovery of
compensation under this Act may be instituted by a person, even though—

(a) the person is under the age of 18 years, or
(b) the person resides, or at any time resided, outside New South Wales.

24 lllegal employment (cf former s 53I)

If, in any proceedings for the recovery of compensation under this Act, it appears that the contract of
service or training contract under which the injured person was engaged at the time when the injury
happened was illegal, the matter may be dealt with as if the injured person had at that time been a
worker under a valid contract of service or training contract.

Part 3 Compensation—benefits

Division 1 Compensation payable on death
25 Death of worker leaving dependants (cf former s 8 (1))

(1) If death results from an injury, the amount of compensation payable by the employer under this
Act shall be—

(a) the amount of $750,000 (the lump sum death benefit), which is to be apportioned among
any dependants who are wholly or partly dependent for support on the worker or (if there
are no such dependants) paid to the worker’s legal personal representative, and

(b) in addition, an amount of $66.60 per week in respect of—

(1) each dependent child of the worker under the age of 16 years, and

(i) each dependent child of the worker being a student over the age of 16 years but under
the age of 21 years.

(1A) If the lump sum death benefit is paid to the NSW Trustee for the benefit of a dependant in
accordance with section 85 after the commencement of this subsection, the employer must,
subject to the regulations, pay as additional compensation fees of a kind prescribed by the
regulations concerning investing or otherwise managing the sum for the dependant’s benefit.

(2) Payments in respect of a dependent child under subsection (1) (b) shall continue—

(a) except as provided by paragraph (b)—until the child dies or reaches the age of 16 years,
whichever first occurs, or

(b) in the case of a dependent child who is a student at the time of the worker’s death or after
reaching the age of 16 years—until the child dies, reaches the age of 21 years or ceases to
be a student, whichever first occurs.

(3) The amount of any weekly payments, or other compensation payable under this Act, shall not be
deducted from the amounts referred to in subsection (1) (a) or (b).

(4) If an amount mentioned in subsection (1) (a) at any time after the commencement of this Act—
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(a) is adjusted by the operation of Division 6, or
(b) is adjusted by an amendment of this section,

the compensation payable under subsection (1) (a) is to be calculated by reference to the amount
in force at the date of death.

(4A) If the death of a worker results both from an injury received before the adjustment of an
amount mentioned in subsection (1) (a) and an injury received after that adjustment, the worker
shall, for the purposes of subsection (1) (a), be treated as having died as a result of the injury
received after that adjustment.

(5) In this section—

child of the worker means a child or stepchild of the worker and includes a person to whom the
worker stood in the place of a parent.

dependent child of the worker means a child of the worker who was wholly or partly dependent
for support on the worker.

student means a person receiving full-time education at a school, college or university.
26 Funeral expenses

If compensation is payable under this Division for a death resulting from an injury, the employer
must pay additional compensation equal to reasonable funeral expenses not exceeding $15,000 or
such other amount as may be prescribed by the regulations.

27, 27A (Repealed)
28 Expenses of transporting body (cf former s 8 (4A))

If compensation is payable under this Division and the usual place of residence of the worker was, at
the time of the worker’s death, in Australia, the employer shall pay additional compensation equal to
the reasonable cost of transporting the body of the worker to—

(a) what would, in the circumstances, be an appropriate place for its preparation for burial or
cremation, or

(b) that usual place of residence,
whichever is the lesser cost.
29 Apportionment of payments between dependants (cf former s 59)

(1) The compensation payable under this Division to each dependant of a deceased worker may be
apportioned by the Commission or by the NSW Trustee.

(1A) The lump sum death benefit payable under this Division is not to be apportioned if a deceased
worker leaves only one dependant (whether wholly or partly dependent on the worker for
support) and the whole of the lump sum death benefit is to be paid to that one dependant.

(1B) In apportioning the lump sum death benefit payable under this Division between 2 or more
dependants, the whole lump sum death benefit is to be apportioned among those dependants (so
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that the sum of the apportioned amounts equals the full lump sum death benefit).

(2) Application for apportionment may be made by or on behalf of a person entitled to the
compensation—

(a) to the NSW Trustee, or

(b) to the Commission (whether or not an application has been made to the NSW Trustee or the
NSW Trustee has made a decision).

(3) The NSW Trustee may decline to deal with an application for apportionment and advise the
parties to apply to the Commission.

(4) The NSW Trustee is not to deal with an application for apportionment of compensation if an
application for apportionment of the same compensation is before the Commission.

(5) A decision by the NSW Trustee to apportion compensation under this Division is subject to any
decision made by the Commission with respect to the matter.

(6) If there are both total and partial dependants of a deceased worker, the compensation may be
apportioned partly to the total and partly to the partial dependants.

(7) If a dependant dies—
(a) before a claim under this Division is made, or
(b) if a claim has been made, before an agreement or award has been arrived at or made,

the legal personal representative of the dependant has no right to payment of compensation, and
the amount of compensation shall be calculated and apportioned as if that dependant had died
before the worker.

(8) The regulations may make provision for or with respect to the publication of applications for
apportionment and any other matter connected with apportionment.

30 Review of apportionment among dependants

(1) The Commission or the NSW Trustee may, on account of the variation of the circumstances of
the various dependants or for any other sufficient cause, vary any previous apportionment
among the dependants of a deceased worker of compensation under this Division.

(2) Application for a variation may be made by or on behalf of the person entitled to compensation
to the Commission or the NSW Trustee.

(3) The NSW Trustee may apply to the Commission for any such variation of a previous
apportionment made by the NSW Trustee or by the Commission.

(4) The NSW Trustee is not to deal with an application for variation of any previous apportionment
if an application for variation of the same previous apportionment is before the Commission.

(5) The NSW Trustee is not to vary an apportionment made by the Commission.
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31 Payment in respect of dependent children (cf former s 8 (1A))

(1) Compensation payable under section 25 (1) (b) in respect of a dependent child of a deceased
worker shall, unless the Commission otherwise orders—

(a) be paid to the surviving parent of the child concerned, if there is one, or

(b) be paid to the NSW Trustee for the benefit of the child or to any person (approved by the
NSW Trustee) having the care or custody of the dependent child, if no such parent survives.

(2) If the Commission makes an order under subsection (1), the compensation is payable in
accordance with the order.

32 Payment where no dependants (cf former s 57 (4))

If a deceased worker leaves no dependants, compensation payable under this Division shall be paid
to the worker’s legal personal representative or, if there is no such representative, to the person to
whom the payment of the expenses for which the compensation is payable is due.

Division 2 Weekly compensation by way of income support

Subdivision 1 Interpretation

32A Definitions

(1) In this Division and in Schedule 3—
fair work instrument means—

(a) a fair work instrument (other than an FWA order) within the meaning of the Fair Work Act
2009 of the Commonwealth, or

(b) a transitional instrument within the meaning of the Fair Work (Transitional Provisions and
Consequential Amendments) Act 2009 of the Commonwealth.

first entitlement period, in relation to a claim for compensation in the form of weekly payments
made by a worker, means an aggregate period not exceeding 13 weeks (whether or not
consecutive) in respect of which a weekly payment has been paid or is payable to the worker.

maximum weekly compensation amount means the maximum weekly compensation amount
under section 34,

second entitlement period, in relation to a claim for compensation in the form of weekly
payments made by a worker, means an aggregate period of 117 weeks (whether or not
consecutive) after the expiry of the first entitlement period in respect of which a weekly
payment has been paid or is payable to the worker.

suitable employment, in relation to a worker, means employment in work for which the worker
is currently suited—

(a) having regard to—

(1) the nature of the worker’s incapacity and the details provided in medical information
including, but not limited to, any certificate of capacity supplied by the worker (under
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section 44B), and
(i) the worker’s age, education, skills and work experience, and

(iii) any plan or document prepared as part of the return to work planning process,
including an injury management plan under Chapter 3 of the 1998 Act, and

(iv) any occupational rehabilitation services that are being, or have been, provided to or for
the worker, and

(v) such other matters as the Workers Compensation Guidelines may specify, and
(b) regardless of—
(i) whether the work or the employment is available, and

(i1) whether the work or the employment is of a type or nature that is generally available in
the employment market, and

(iii) the nature of the worker’s pre-injury employment, and

(iv) the worker’s place of residence.
work capacity assessment means a work capacity assessment under section 44A.
work capacity decision—see section 43.

worker with high needs means a worker whose injury has resulted in permanent impairment
and—

(a) the degree of permanent impairment has been assessed for the purposes of Division 4 to be
more than 20%, or

(b) an assessment of the degree of permanent impairment is pending and has not been made
because a medical assessor has declined to make the assessment on the basis that maximum
medical improvement has not been reached and the degree of permanent impairment is not
fully ascertainable, or

Note. Paragraph (b) no longer applies once the degree of permanent impairment has been assessed.

(c) the insurer is satisfied that the degree of permanent impairment is likely to be more than
20%,

and includes a worker with highest needs.

worker with highest needs means a worker whose injury has resulted in permanent impairment
and—

(a) the degree of permanent impairment has been assessed for the purposes of Division 4 to be
more than 30%, or

(b) an assessment of the degree of permanent impairment is pending and has not been made
because a medical assessor has declined to make the assessment on the basis that maximum
medical improvement has not been reached and the degree of permanent impairment is not
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fully ascertainable, or
Note. Paragraph (b) no longer applies once the degree of permanent impairment has been assessed.

(c) the insurer is satisfied that the degree of permanent impairment is likely to be more than
30%.

(2) Words and expressions in this Division that are defined in Schedule 3 have the meanings
provided by that Schedule. The regulations may amend Schedule 3.

Note. Definitions include current work capacity, current weekly earnings and pre-injury average weekly
earnings.

Subdivision 2 Entitlement to weekly compensation
33 Weekly compensation during total or partial incapacity for work (cf former s 9 (1))

If total or partial incapacity for work results from an injury, the compensation payable by the
employer under this Act to the injured worker shall include a weekly payment during the incapacity.

Note. Chapter 3 of the 1998 Act (Workplace injury management) provides that, if a worker fails unreasonably to
comply with a requirement of that Chapter after being requested to do so by an insurer, the worker has no
entitlement to weekly payments of compensation for the period that the failure continues.

34 Maximum weekly compensation amount

(1AA) A weekly payment of compensation under this Subdivision is not to exceed the maximum
weekly compensation amount.

(1) The maximum weekly compensation amount is $1,838.70.
(2) If the amount mentioned in subsection (1)—
(a) is adjusted by the operation of Division 6, or

(b) is adjusted by an amendment of this section,

the maximum weekly compensation amount applicable to a worker injured before the date on
which the adjustment takes effect is, for any period of incapacity for work occurring on and after
that date, to be determined by reference to that amount as so adjusted.

(3) Such an adjustment does not apply to the extent that the liability to make weekly payments of
compensation in respect of any such period of incapacity has been commuted.

35 (Repealed)
36 Weekly payments during first entitlement period (first 13 weeks)

(1) The weekly payment of compensation to which an injured worker who has no current work
capacity is entitled during the first entitlement period is to be at the rate of 95% of the worker’s
pre-injury average weekly earnings.

(2) The weekly payment of compensation to which an injured worker who has current work capacity
is entitled during the first entitlement period is to be at the lesser of the following rates—

(a) 95% of the worker’s pre-injury average weekly earnings, less the worker’s current weekly
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earnings,
(b) the maximum weekly compensation amount, less the worker’s current weekly earnings.
37 Weekly payments during second entitlement period (weeks 14—130)

(1) The weekly payment of compensation to which an injured worker who has no current work
capacity is entitled during the second entitlement period is to be at the rate of 80% of the
worker’s pre-injury average weekly earnings.

(2) The weekly payment of compensation to which an injured worker who has current work capacity
and has returned to work for not less than 15 hours per week is entitled during the second
entitlement period is to be at the lesser of the following rates—

(a) 95% of the worker’s pre-injury average weekly earnings, less the worker’s current weekly
earnings,

(b) the maximum weekly compensation amount, less the worker’s current weekly earnings.

(3) The weekly payment of compensation to which an injured worker who has current work capacity
and has returned to work for less than 15 hours per week (or who has not returned to work) is
entitled during the second entitlement period is to be at the lesser of the following rates—

(a) 80% of the worker’s pre-injury average weekly earnings, less the worker’s current weekly
earnings,

(b) the maximum weekly compensation amount, less the worker’s current weekly earnings.

38 Weekly payments after second entitlement period (after week 130)

(1) A worker’s entitlement to compensation in the form of weekly payments under this Part ceases
on the expiry of the second entitlement period unless the worker is entitled to compensation
after the second entitlement period under this section.

(2) A worker who is assessed by the insurer as having no current work capacity and likely to
continue indefinitely to have no current work capacity is entitled to compensation after the
second entitlement period.

(3) A worker (other than a worker with high needs) who is assessed by the insurer as having current
work capacity is entitled to compensation after the second entitlement period only if—

(a) the worker has applied to the insurer in writing (in the form approved by the Authority) no
earlier than 52 weeks before the end of the second entitlement period for continuation of
weekly payments after the second entitlement period, and

(b) the worker has returned to work (whether in self-employment or other employment) for a
period of not less than 15 hours per week and is in receipt of current weekly earnings (or
current weekly earnings together with a deductible amount) of at least $155 per week, and

(c) the worker is assessed by the insurer as being, and as likely to continue indefinitely to be,
incapable of undertaking further additional employment or work that would increase the
worker’s current weekly earnings.
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(3A) A worker with high needs who is assessed by the insurer as having current work capacity is
entitled to compensation after the second entitlement period only if the worker has applied to the
insurer in writing (in the form approved by the Authority) no earlier than 52 weeks before the

end of the second entitlement period for continuation of weekly payments after the second
entitlement period.

(4) An insurer must, for the purpose of assessing an injured worker’s entitlement to weekly

payments of compensation after the expiry of the second entitlement period, ensure that a work
capacity assessment of the worker is conducted—

(a) during the last 52 weeks of the second entitlement period, and

(b) thereafter at least once every 2 years.

Note. An insurer can conduct a work capacity assessment of a worker at any time. The Workers
Compensation Guidelines can also require a work capacity assessment to be conducted.

(5) An insurer is not to conduct a work capacity assessment of a worker with highest needs unless
the insurer thinks it appropriate to do so and the worker requests it. An insurer can make a work

capacity decision about a worker with highest needs without conducting a work capacity
assessment.

(6) The weekly payment of compensation to which an injured worker who has no current work

capacity is entitled under this section after the second entitlement period is to be at the rate of
80% of the worker’s pre-injury average weekly earnings.

(7) The weekly payment of compensation to which an injured worker who has current work capacity

is entitled under this section after the second entitlement period is to be at the lesser of the
following rates—

(a) 80% of the worker’s pre-injury average weekly earnings, less the worker’s current weekly
earnings,

(b) the maximum weekly compensation amount, less the worker’s current weekly earnings.

(8) A worker’s entitlement to compensation under this section may be reassessed at any time.

38A Special provision for workers with highest needs

(1) If the determination of the amount of weekly payments of compensation payable to a worker

with highest needs in accordance with this Subdivision results in an amount that is less than
$788.32, the amount is to be treated as $788.32.

(2) If the amount specified in subsection (1) is varied by operation of Division 6A, a weekly
payment of compensation payable to a worker with highest needs before the date on which the

variation takes effect is, for any period of incapacity occurring on and after that date, to be
determined by reference to that amount as so varied.

39 Cessation of weekly payments after 5 years

(1) Despite any other provision of this Division, a worker has no entitlement to weekly payments of

compensation under this Division in respect of an injury after an aggregate period of 260 weeks
(whether or not consecutive) in respect of which a weekly payment has been paid or is payable
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to the worker in respect of the injury.

(2) This section does not apply to an injured worker whose injury results in permanent impairment if
the degree of permanent impairment resulting from the injury is more than 20%.

Note. For workers with more than 20% permanent impairment, entitlement to compensation may continue
after 260 weeks but entitiement after 260 weeks is still subject to section 38.

(3) For the purposes of this section, the degree of permanent impairment that results from an injury
is to be assessed as provided by section 65 (for an assessment for the purposes of Division 4).

40 Entitlement after second entitlement period not affected by certain circumstances

(1) A worker who receives weekly payments under section 38 does not cease to be entitled to
weekly payments under that section by reason only that the worker occasionally, but not during
more than 4 weeks in the first period of 12 consecutive weeks immediately after the worker first
received weekly payments under that section, or in any subsequent consecutive period of 12
weeks—

(a) has worked more hours during a week, or

(b) has worked fewer hours during a week (even if the number of hours worked is less than 15),
or

(c) has received higher current weekly earnings, or

(d) has received lower current weekly earnings (even if the earnings are less than $155 per
week),

than the hours worked, or the current weekly earnings received, at the time of making the
application for payments under section 38.

(2) A reference in subsection (1) to hours of work does not include hours of leave approved by the
employer.

40A (Repealed)
41 Compensation for incapacity after second entitlement period resulting from surgery

(1) An injured worker who suffers incapacity resulting from injury related surgery is entitled to
weekly payments of compensation (special compensation) as provided by this section in respect
of that incapacity when the incapacity occurs after the second entitlement period.

(2) The special compensation provided for by this section is payable at the rate provided under
section 37, as if the period of incapacity in respect of which the special compensation is payable
occurred during (not after) the second entitlement period.

(3) Special compensation is not payable in respect of any period of incapacity that occurs—

(a) during the first 13 consecutive weeks after the end of the second entitlement period, or
(b) more than 13 weeks after the surgery concerned, or

(c) during any period in respect of which the worker is otherwise entitled to compensation after
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the second entitlement period (under section 38).

(4) Surgery is injury related if it is surgery that the worker undergoes in the course of medical
treatment provided to the worker as a result of an injury (the initial injury) received by the
worker (being medical treatment for which the insurer has accepted liability under this Part).

(5) The following requirements must be satisfied for a worker to be eligible for the special
compensation provided for by this section—

(a) the worker must have received weekly payments of compensation in respect of the initial

injury and have had current work capacity prior to suffering the incapacity resulting from
the injury related surgery,

(b) the worker must have returned to work after the initial injury (whether in self-employment
or other employment) for a period of not less than 15 hours per week and have been in

receipt of current weekly earnings (or current weekly earnings together with a deductible
amount) of at least $155 per week.

(6) This section does not limit section 52 (Termination of weekly payments on retiring age).

42 Application by worker to alter amount of weekly payments

(1) A worker who is receiving weekly payments of compensation may apply in writing to the insurer
for an increase or reduction in the amount of the payments and must specify in the application
the reasons for so applying and provide with the application any supporting evidence.

(2) Within 28 days after receiving an application, the insurer must—

(a) approve or reject the application, and

(b) give the worker and the employer written notice of its decision, including, in the case of
rejection, a statement of the reasons for the decision.

Subdivision 3 Work capacity
43 Work capacity decisions by insurers

(1) The following decisions of an insurer are work capacity decisions—

(a) a decision about a worker’s current work capacity,
(b) a decision about what constitutes suitable employment for a worker,
(c) a decision about the amount an injured worker is able to earn in suitable employment,

(d) adecision about the amount of an injured worker’s pre-injury average weekly earnings or
current weekly earnings,

(e) adecision about whether a worker is, as a result of injury, unable without substantial risk of

further injury to engage in employment of a certain kind because of the nature of that
employment,

(f) any other decision of an insurer that affects a worker’s entitlement to weekly payments of
compensation, including a decision to suspend, discontinue or reduce the amount of the
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weekly payments of compensation payable to a worker on the basis of any decision referred
to in paragraphs (a)—(e).

(2) The following decisions are not work capacity decisions—

(a) adecision to dispute liability for weekly payments of compensation,

(b) a decision that can be the subject of a medical dispute under Part 7 of Chapter 7 of the 1998
Act.

(3) (Repealed)
43A (Repealed)
44 (Renumbered as section 44BB)

44A Work capacity assessment

(1) An insurer is to conduct a work capacity assessment of an injured worker when required to do so

by this Act or the Workers Compensation Guidelines and may conduct a work capacity
assessment at any other time.

(2) A work capacity assessment is an assessment of an injured worker’s current work capacity,
conducted in accordance with the Workers Compensation Guidelines.

(3) A work capacity assessment is not necessary for the making of a work capacity decision by an
insurer.

(4) An insurer is not to conduct a work capacity assessment of a worker with highest needs unless
the insurer thinks it appropriate to do so and the worker requests it.

(5) An insurer may in accordance with the Workers Compensation Guidelines require a worker to
attend for and participate in any assessment that is reasonably necessary for the purposes of the

conduct of a work capacity assessment. Such an assessment can include an examination by a
medical practitioner or other health care professional.

(6) If a worker refuses to attend an assessment under this section or the assessment does not take

place because of the worker’s failure to properly participate in it, the worker’s right to weekly
payments is suspended until the assessment has taken place.

44B Evidence as to work capacity
(1) A worker must provide to the insurer—

(a) certificates of capacity in accordance with this section in respect of the period in respect of
which the worker is entitled to weekly payments, and

(b) adeclaration in the form approved by the Authority as to whether or not the worker is
engaged in any form of employment or in self-employment or voluntary work for which he
or she receives or is entitled to receive payment in money or otherwise or has been so
engaged at any time since last providing a certificate under this section.

(2) If a decision to reject a claim for weekly payments or to terminate weekly payments is set aside,
a worker is not required to comply with this section in respect of any period from the date that
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the decision took effect until the day on which the decision is set aside.

(3) A certificate of capacity must—

(a) for a first certificate of capacity provided by a worker to the insurer—be a certificate given
by a medical practitioner in a form approved by the Authority, and

(al) for a second or subsequent certificate of capacity provided by a worker to the insurer—be a
certificate that complies with the requirements prescribed by the regulations, including the
form of the certificate, and

(b) certify as to the worker’s incapacity for work and whether the worker has a current work
capacity or has no current work capacity during the period, not exceeding 28 days, stated in
the certificate, and

(c) specify the expected duration of the worker’s incapacity.

(4) A certificate of capacity may cover a period exceeding 28 days if—

(a) the person giving the certificate states in the certificate the special reasons why the
certificate covers the longer period, and

(b) the insurer is satisfied that, for the special reasons stated, the certificate should be accepted.

(5) A certificate of capacity is of no effect to the extent that it relates to a period that is more than 90
days before the certificate is provided.

(6) The insurer may discontinue weekly payments of compensation if the worker fails to comply
with a requirement under this section within 7 days after the requirement is communicated to the
worker by the insurer.

Note. Section 270 of the 1998 Act also allows an insurer to require medical evidence and authorisations about
incapacity for work when weekly payments begin.

44BAA Regulations

The regulations may provide for the procedures to be followed by insurers in connection with the
making of work capacity decisions, including the adjustment of any amount of weekly payments as a
result of a work capacity decision.

Subdivision 3A

44BA-44BF (Repealed)

Subdivision 4 Miscellaneous

44C-441 (Repealed)

45 Reduction of weekly payments to qualify for other benefits

(1) The Commission may, on the determination of an application for any weekly payment of
compensation or on a review under this Act of any weekly payment of compensation, order that
the weekly payment—

(a) is not payable, or
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(b) is reduced to a specified amount or in a specified manner,

if the worker, or any spouse or other person related to the worker, would as a result be qualified
to receive any pension, allowance or other benefit under the Social Security Act 1991 of the
Commonwealth or under any other Act or law.

(2) Any such order has effect according to its tenor.

(3) Any such order does not have effect for the purposes of determining (if applicable) the lump sum
payable on the commutation of a weekly payment under this Act or the redemption of a weekly
payment under section 15 of the former Act (as applied by Schedule 6 to this Act).

46 Reduction of weekly payments to prevent dual benefits (cf former s 13)

(1) The Commission may, on the determination of an application for any weekly payment of
compensation or on a review under this Act of any weekly payment of compensation, order that
the weekly payment be reduced to prevent dual benefits of the same kind being payable by the
employer during and in respect of the incapacity for work.

(2) Any such order shall have effect according to its tenor.
(3) This section does not affect the operation of section 49 or 50.

47 Incapacity deemed to exist in certain cases (cf former s 12A)

A worker who, as a result of injury, is unable without substantial risk of further injury to engage in
employment of a certain kind because of the nature of that employment shall be deemed to be
incapacitated for employment of that kind.

48 Compensation payable despite existing incapacity (cf former s 7 (2A))

(1) Compensation is payable under this Division in respect of an injury which, but for existing
incapacity, would have resulted in total or partial incapacity for work of the worker.

(2) Any such compensation is payable as if total or partial incapacity for work had in fact resulted
from the injury.

(3) In this section—

existing incapacity means total incapacity for work by disease or other cause—

(a) not entitling the worker to compensation under this Act, and

(b) existing at the time when the total or partial incapacity for work would otherwise have
resulted from the injury.

49 Weekly compensation payable despite holiday pay etc (cf former s 7 (2B))

(1) Compensation is payable under this Division to a worker in respect of any period of incapacity
for work even though the worker has received or is entitled to receive in respect of the period
any payment, allowance or benefit for holidays, annual holidays or long service leave under any

Act (Commonwealth or State), award or industrial agreement under any such Act or contract of
employment.
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(2) The amount of compensation so payable is the amount which would have been payable to the

worker had the worker not received or been entitled to receive in respect of the period any such
payment, allowance or benefit.

50 Weekly compensation and sick leave (cf former s 7 (2C))

(1) Compensation is payable to a worker in respect of a period of incapacity for work even though
the worker has received or is entitled to receive in respect of that period any wages for sick leave

under any Act (Commonwealth or State), award or industrial agreement under any such Act or
contract of employment.

(2) If a worker is paid compensation by the employer in respect of any period of incapacity for work
in respect of which the employer is, or but for this section would be, liable under any Act

(Commonwealth or State), award or industrial agreement under any such Act or contract of
employment to pay to the worker any wages for sick leave—

(a) that liability shall, to the extent of the compensation so paid, be deemed to have been

satisfied by that payment notwithstanding the terms of that Act, award, agreement or
contract, and

(b) the amount of that compensation shall, for the purposes of subsections (4) and (5), be
deemed to have been paid as compensation and not as wages.

(3) If a worker, in respect of any period of incapacity for work in respect of which the employer is
liable to pay compensation to the worker, is paid wages for sick leave by the employer and either
an award is made afterwards for the payment of compensation to the worker in respect of that

period or the employer agrees afterwards that compensation be paid to the worker in respect of
that period—

(a) the employer’s liability to pay compensation in respect of that period shall, to the extent of
the wages paid, be deemed to have been satisfied by that payment, and

(b) the wages shall, to the extent of the compensation, be deemed for the purposes of
subsections (4) and (5) to have been paid as compensation and not as wages.

(4) If a worker is paid any compensation in respect of a period of incapacity for work, the worker

shall, in respect of any entitlement to sick leave, or wages for sick leave, accruing after the
expiration of that period—

(a) if the worker has not also been paid wages for sick leave in respect of that period—be

deemed not to have been entitled to or granted, or to have received, any sick leave or wages
for sick leave in respect of that period, or

(b) if the worker has also been paid wages for sick leave in respect of that period—be deemed
not to have been entitled to or granted, or not to have received, sick leave or wages for sick

leave in respect of the whole of that period, but only in respect of a lesser period calculated
as provided by subsection (5).

(5) The lesser period referred to in subsection (4) is a period which bears to the period of incapacity
of the worker the same proportion as the wages paid to the worker in respect of the period of

incapacity bear to the total amount of the wages and compensation paid to the worker in respect
of the period of incapacity.
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(6) In this section—

compensation means weekly payments of compensation under this Division.

wages means wages, salary, allowance or other payment.

51 (Repealed)

52 Termination of weekly payments on retiring age (cf former s 60A)

(1) In this section—

retiring age, in relation to a person, means the age at which the person would, subject to

satisfying any other qualifying requirements, be eligible to receive an age pension under the
Social Security Act 1991 of the Commonwealth.

(2) Ifaperson—

(a) receives an injury before reaching the retiring age—a weekly payment of compensation is

not to be made in respect of any resulting period of incapacity for work occurring after the
first anniversary of the date on which that person reaches the retiring age, or

(b) receives an injury on or after reaching the retiring age—a weekly payment of compensation

shall not be made in respect of any resulting period of incapacity for work occurring more
than 12 months after the first occasion of incapacity for work resulting from the injury.

(3) This section has effect notwithstanding anything to the contrary in this Division.

(4) This section does not apply to injuries received before 30 June 1985.
52A, 52B (Repealed)

53 Weekly payments—residence outside the Commonwealth

(1) A worker receiving, or entitled to receive, a weekly payment of compensation who ceases to
reside in Australia continues to be entitled to receive the weekly payment if the Commission or

insurer has determined the worker’s incapacity for work resulting from the injury is likely to be
of a permanent nature.

(2) The weekly payment of compensation is payable—
(a) at the employer’s usual times of payment of wages to the worker, or

(b) at other intervals as are agreed between the employer and the worker or between the insurer
and the worker.

(3) The worker’s entitlement to the weekly payments continues so long as the worker establishes, in

the way and at the intervals as may be required by the Workers Compensation Guidelines, the

worker’s identity and the continuance of the incapacity for which the weekly payment is
payable.
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54-56 (Repealed)
57 Worker to notify return to work etc with other employer

(1) A worker who is in receipt of weekly payments of compensation shall forthwith notify the
person making those payments of—

(a) the worker’s commencing employment with some other person or in the worker’s own
business, or

(b) any change in that employment that affects the worker’s earnings.
Maximum penalty—40 penalty units.

(2) A worker is not guilty of an offence under this section if the worker satisfies the court that the
person to whom the matter was to be notified failed to inform the worker of the obligation to
notify that matter.

(3) This section applies even though the weekly payments of compensation are payable under an
interim payment direction by the President.

58 Refund of weekly payments paid after return to work etc

(1) If, because of a worker’s return to employment or a change in employment that affects the
worker’s earnings—

(a) the worker is not entitled under this Act to any weekly payments of compensation that have
been paid to the worker, or

(b) the amount of any weekly payments of compensation that have been paid to the worker
exceed the amount to which the worker is entitled under this Act (including under the
former Act),

the Commission may order the worker to refund to the person who made the payments any
amount to which the worker is not entitled in respect of payments during any period not
exceeding 2 years (or such shorter or longer period as the Commission considers to be
appropriate) from the date of payment.

(2) Any such refund may, in accordance with the terms of the Commission’s order, be deducted from
future weekly payments of compensation to the worker or be recovered as a debt in a court of
competent jurisdiction.

(3) This section applies even though the weekly payments of compensation are payable under an
interim payment direction by the President.

(4) Without limiting this section, the Commission may make such orders as the Commission thinks
fit for the adjustment of weekly payments of compensation to a worker to take account of any
overpayments made to the worker (whether or not in the circumstances referred to in subsection
(1)) in respect of any previous period.

(5) In this section—

(a) areference to the worker’s return to employment includes a reference to the worker’s
commencing employment, and
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(b) areference to employment includes a reference to employment in the worker’s own
business.

(6) A court before which proceedings for an offence under section 57 are taken against a person
may, on the application of the Authority (whether or not the person is convicted of the offence),
make any order that it is satisfied the Commission could make under this section as a result of
the return to employment or change in employment to which the alleged offence relates. The
standard of proof that applies in connection with an application under this subsection is proof on
the balance of probabilities.

(7) The power conferred on a court by subsection (6) is subject to the following limitations—

(a) it does not authorise the making of an order providing for the refund to be deducted from
any future weekly payments of compensation to the extent that they are payable under an
award of the Commission,

(b) it does not authorise the making of an order of the kind described in subsection (4).

(8) An order under subsection (6) is enforceable as a civil debt and may be recovered as such in any
court of competent jurisdiction by the person to whom the order requires payment to be made.

(9) The Local Court cannot order the payment of an amount under subsection (6) that when added to
the amount of any penalty imposed for the offence concerned would exceed an amount
equivalent to 500 penalty units.

(10) This section does not limit any other right of recovery that a person may have against another
person in respect of any overpayment of compensation to that other person.

Division 3 Compensation for medical, hospital and rehabilitation expenses
etc

59 Definitions (cf former s 10 (2))
In this Division—

ambulance service includes any conveyance of an injured worker to or from a medical practitioner
or hospital.

hospital treatment means treatment (including treatment by way of rehabilitation) at any hospital or
at any rehabilitation centre conducted by a hospital and includes—

(a) the maintenance of the worker as a patient at the hospital or rehabilitation centre,

(b) the provision or supply by the hospital, at the hospital or rehabilitation centre, of nursing
attendance, medicines, medical or surgical supplies, or other curative apparatus, and

(c) any other ancillary service,
but does not include ambulance service.

medical or related treatment includes—

(a) treatment by a medical practitioner, a registered dentist, a dental prosthetist, a registered
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physiotherapist, a chiropractor, an osteopath, a masseur, a remedial medical gymnast or a speech
therapist,

(b) therapeutic treatment given by direction of a medical practitioner,
(¢) (Repealed)
(d) the provision of crutches, artificial members, eyes or teeth and other artificial aids or spectacles,

(e) any nursing, medicines, medical or surgical supplies or curative apparatus, supplied or provided
for the worker otherwise than as hospital treatment,

(f) care (other than nursing care) of a worker in the worker’s home directed by a medical practitioner
having regard to the nature of the worker’s incapacity,

(f1) domestic assistance services,

(g) the modification of a worker’s home or vehicle directed by a medical practitioner having regard
to the nature of the worker’s incapacity, and

(h) treatment or other thing prescribed by the regulations as medical or related treatment,
but does not include ambulance service, hospital treatment or workplace rehabilitation service.

public hospital means—

(a) a public hospital within the meaning of the Health Services Act 1997 controlled by a local health
district or the Crown,

(b) a statutory health corporation or affiliated health organisation within the meaning of the Health
Services Act 1997,

(¢) (Repealed)

(d) a hospital or other institution (whether in this State or in another State or a Territory of the
Commonwealth) that—

(i) is prescribed by the regulations, or
(i1) belongs to a class of hospitals or institutions prescribed by the regulations,
for the purposes of this definition.

workplace rehabilitation service means any service provided as a workplace rehabilitation service
by or on behalf of a provider of rehabilitation services approved under section 52 of the 1998 Act.

Note. For the meaning of references in this Division to health practitioners see section 21D of the Interpretation
Act 1987 and the Health Practitioner Regulation National Law (NSW).

59A Limit on payment of compensation

(1) Compensation is not payable to an injured worker under this Division in respect of any
treatment, service or assistance given or provided after the expiry of the compensation period in
respect of the injured worker.
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(2) The compensation period in respect of an injured worker is—

(a) if the injury has resulted in a degree of permanent impairment assessed as provided by
section 65 to be 10% or less, or the degree of permanent impairment has not been assessed
as provided by that section, the period of 2 years commencing on—

(i) the day on which the claim for compensation in respect of the injury was first made (if

weekly payments of compensation are not or have not been paid or payable to the
worker), or

(i1) the day on which weekly payments of compensation cease to be payable to the worker

(if weekly payments of compensation are or have been paid or payable to the worker),
or

(b) if the injury has resulted in a degree of permanent impairment assessed as provided by

section 65 to be more than 10% but not more than 20%, the period of 5 years commencing
on—

(i) the day on which the claim for compensation in respect of the injury was first made (if
weekly payments of compensation are not or have not been paid or payable to the
worker), or

(ii) the day on which weekly payments of compensation cease to be payable to the worker
(if weekly payments of compensation are or have been paid or payable to the worker).

(3) If weekly payments of compensation become payable to a worker after compensation under this
Division ceases to be payable to the worker, compensation under this Division is once again
payable to the worker but only in respect of any treatment, service or assistance given or
provided during a period in respect of which weekly payments are payable to the worker.

(4) For the avoidance of doubt, weekly payments of compensation are payable to a worker for the
purposes of this section only while the worker satisfies the requirement of incapacity for work
and all other requirements of Division 2 that the worker must satisfy in order to be entitled to
weekly payments of compensation.

(5) This section does not apply to a worker with high needs (as defined in Division 2).

(6) This section does not apply to compensation in respect of any of the following kinds of medical
or related treatment—

(a) the provision of crutches, artificial members, eyes or teeth and other artificial aids or
spectacles (including hearing aids and hearing aid batteries),

(b) the modification of a worker’s home or vehicle,
(c) secondary surgery.
(7) Surgery is secondary surgery if—

(a) the surgery is directly consequential on earlier surgery and affects a part of the body affected
by the earlier surgery, and

(b) the surgery is approved by the insurer within 2 years after the earlier surgery was approved
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(or is approved later than that pursuant to the determination of a dispute that arose within
that 2 years).

(8) This section does not affect the requirements of section 60 (including, for example, the
requirement for the prior approval of the insurer for secondary surgery).

60 Compensation for cost of medical or hospital treatment and rehabilitation etc
(1) If, as a result of an injury received by a worker, it is reasonably necessary that—
(a) any medical or related treatment (other than domestic assistance) be given, or
(b) any hospital treatment be given, or
(c) any ambulance service be provided, or

(d) any workplace rehabilitation service be provided,

the worker’s employer is liable to pay, in addition to any other compensation under this Act, the
cost of that treatment or service and the related travel expenses specified in subsection (2).

Note. Compensation for domestic assistance is provided for by section 60AA.

(2) Ifitis necessary for a worker to travel in order to receive any such treatment or service (except
any treatment or service excluded from this subsection by the regulations), the related travel
expenses the employer is liable to pay are—

(a) the cost to the worker of any fares, travelling expenses and maintenance necessarily and

reasonably incurred by the worker in obtaining the treatment or being provided with the
service, and

(b) if the worker is not reasonably able to travel unescorted—the amount of the fares, travelling
expenses and maintenance necessarily and reasonably incurred by an escort provided to
enable the worker to be given the treatment or provided with the service.

(2A) The worker’s employer is not liable under this section to pay the cost of any treatment or
service (or related travel expenses) if—

(a) the treatment or service is given or provided without the prior approval of the insurer (not
including treatment provided within 48 hours of the injury happening and not including
treatment or service that is exempt under the Workers Compensation Guidelines from the
requirement for prior insurer approval), or

(b) the treatment or service is given or provided by a person who is not appropriately qualified
to give or provide the treatment or service, or

(c) the treatment or service is not given or provided in accordance with any conditions imposed

by the Workers Compensation Guidelines on the giving or providing of the treatment or
service, or

(d) the treatment is given or provided by a health practitioner whose registration as a health
practitioner under any relevant law is limited or subject to any condition imposed as a result
of a disciplinary process, or who is suspended or disqualified from practice.
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(2B) The worker’s employer is not liable under this section to pay travel expenses related to any

treatment or service if the treatment or service is given or provided at a location that necessitates
more travel than is reasonably necessary to obtain the treatment or service.

(2C) The Workers Compensation Guidelines may make provision for or with respect to the
following—

(a) establishing rules to be applied in determining whether it is reasonably necessary for a
treatment or service to be given or provided,

(b) limiting the kinds of treatment and service (and related travel expenses) that an employer is
liable to pay the cost of under this section,

(c) limiting the amount for which an employer is liable to pay under this section for any
particular treatment or service,

(d) establishing standard treatment plans for the treatment of particular injuries or classes of
injury,

(e) specifying the qualifications or experience that a person requires to be appropriately
qualified for the purposes of this section to give or provide a treatment or service to an

injured worker (including by providing that a person is not appropriately qualified unless
approved or accredited by the Authority).

(3) Payments under this section are to be made as the costs are incurred, but only if properly
verified.

(4) The fact that a worker is a contributor to a medical, hospital or other benefit fund, and is
therefore entitled to any treatment or service either at some special rate or free or entitled to a
refund, does not affect the liability of an employer under this section.

(5) The jurisdiction of the Commission with respect to a dispute about compensation payable under
this section extends to a dispute concerning any proposed treatment or service and the
compensation that will be payable under this section in respect of any such proposed treatment
or service. Any such dispute may be referred by the President for assessment by a medical
assessor under Part 7 (Medical assessment) of Chapter 7 of the 1998 Act.

60AA Compensation for domestic assistance

(1) If, as a result of an injury received by a worker, it is reasonably necessary that any domestic
assistance is provided for an injured worker, the worker’s employer is liable to pay, in addition
to any other compensation under this Act, the cost of that assistance if—

(a) a medical practitioner has certified, on the basis of a functional assessment of the worker,

that it is reasonably necessary that the assistance be provided and that the necessity for the
assistance to be provided arises as a direct result of the injury, and

(b) the assistance would not be provided for the worker but for the injury (because the worker
provided the domestic assistance before the injury), and

(c) the injury to the worker has resulted in a degree of permanent impairment of the worker of
at least 15% or the assistance is to be provided on a temporary basis as provided by
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subsection (2), and

(d) the assistance is provided in accordance with a care plan established by the insurer in
accordance with the Workers Compensation Guidelines.

(2) Assistance is provided on a temporary basis if it is provided in accordance with each of the
following requirements—

(a) itis provided for not more than 6 hours per week,

(b) it is provided during a period that is not longer than, or during periods that together are not
longer than, 3 months,

(c) it is provided pursuant to the requirements of the relevant injury management plan.

ompensation is not payable under this section for gratuitous domestic assistance unless the

3) Compensat t payable under th tion for gratuitous d t t less th
person who provides the assistance has lost income or forgone employment as a result of
providing the assistance.

(4) Compensation payable under this section for gratuitous domestic assistance is payable as if the
cost of that assistance were such sum as may be applicable under section 61 (2) in respect of the
assistance concerned.

(5) The following requirements apply in respect of payments under this section—

(a) payments are to be made as the costs are incurred or, in the case of gratuitous domestic
assistance, as the services are provided,

(b) payments are only to be made if those costs and the provision of the assistance is properly
verified (and the Workers Compensation Guidelines may make provision for how the
performance of those services is to be verified),

(c) payments for gratuitous domestic assistance are to be made to the provider of the assistance.

(6) In this section—

gratuitous domestic assistance means domestic assistance provided to an injured worker for
which the injured worker has not paid and is not liable to pay.

60A Worker not liable for medical, hospital and rehabilitation charges above applicable rates

A worker is not liable to pay, and a person is not entitled to recover from a worker, any amount in
respect of medical or related treatment, hospital treatment at a hospital or a workplace rehabilitation
service, given or provided to the worker as a result of an injury, to the extent that the amount exceeds
any applicable maximum, as follows—

(a) in the case of a medical or related treatment for which a sum is fixed under section 61 (2), the
applicable maximum is that fixed sum,

(b) in the case of hospital treatment at a hospital, the applicable maximum is the amount calculated
as fixed under section 62 (1) as the cost to the hospital of the treatment,

(c) in the case of a workplace rehabilitation service for which a sum is fixed under section 63A (2),
the applicable maximum is that fixed sum.
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61 Rates applicable for medical or related treatment (cf former s 10 (4), (5A))

(1) The amount for which an employer is liable in respect of the medical or related treatment of a
worker is such amount as is reasonably appropriate to the treatment given, having regard to the
reasonable necessity for the treatment.

(2) The maximum amount for which an employer is liable for any particular medical or related
treatment shall not exceed such sum (if any) as may be fixed by the Authority in respect of that
treatment by order published in the Gazette.

(2A) An order under subsection (2) may provide for the maximum amount fixed in respect of any
particular medical or related treatment to vary by reference to different factors of a specified
kind (for example, a higher maximum amount could be fixed for a treatment when provided by a
provider accredited by the Authority).

(3) The maximum amount for which an employer is liable for medical or related treatment given to a
worker in respect of the same injury (whether the treatment is given at different stages of the
injury or not) is—

(a) $50,000, or

(b) where some greater amount has been fixed by the Authority by order published in the
Gazette—that greater amount.

(4) Subject to the regulations, a direction may be given that the employer of a worker is liable for an
amount additional to that fixed by subsection (3).

(4A) If proceedings relating to the worker’s claim for compensation are before the Commission and
those proceedings relate to, or include matters relating to, the provision of medical or related
treatment for the worker, such a direction may be given by the Commission. If no such
proceedings are before the Commission, such a direction may be given by the Authority on
application made in respect of the worker from time to time.

(5) The amount for which an employer is liable for the care of a worker as referred to in paragraph
(f) of the definition of medical or related treatment in section 59 is (subject to any maximum
amount under this section) the reasonable cost of providing that care having regard to the extent
to which care might be expected to be provided by the worker’s spouse or other person residing
with the worker.

(6) The amount for which an employer is liable for the modification of a worker’s home or vehicle
as referred to in paragraph (g) of the definition of medical or related treatment in section 59 is
the reasonable cost of carrying out those modifications.

(7) Except as otherwise provided by the regulations, the maximum amount under subsection (3)
does not apply to any liability of an employer referred to in subsection (6).

(8) Any amount for which an employer is liable under this Division in respect of medical or related
treatment may be recovered from the employer by the person who gave the treatment.

(9) If the maximum amount referred to in subsection (3) is, on or after the commencement of this
subsection, amended either by an Act or an order of the Authority, the amount for which an
employer is liable in respect of the medical or related treatment of a worker under this section is
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to be calculated by reference to the maximum amount applicable to the worker at the time when
the worker became injured.

Editorial note. For Orders under this section and section 62, see the Historical notes at the end of this Act.

62 Rates applicable for hospital treatment (cf former s 10 (2A), (3))

(1) The amount for which an employer is liable in respect of hospital treatment of a worker at a
hospital is the cost to the hospital of the hospital treatment.

(1A) The maximum amount for which an employer is liable for any particular hospital treatment is
not to exceed such sum (if any) as may be fixed by the Authority in respect of that treatment by
order published in the Gazette.

(2)-(4) (Repealed)

(5) The maximum amount for which an employer is liable for hospital treatment given to a worker
in respect of the same injury (whether the treatment is afforded at different stages of the injury
or not) is—

(a) $50,000, or

(b) where some greater amount has been fixed by the Authority by order published in the
Gazette—that greater amount.

(6) Subject to the regulations, a direction may be given that the employer of a worker is liable for an
amount additional to that fixed by subsection (5).

(6A) If proceedings relating to the worker’s claim for compensation are before the Commission and
those proceedings relate to, or include matters relating to, the provision of hospital treatment for
the worker, such a direction may be given by the Commission. If no such proceedings are before
the Commission, such a direction may be given by the Authority on application made in respect
of the worker from time to time.

(7) A hospital, or a duly authorised officer of the hospital, may recover from the employer any
amount for which the employer is liable under this Division in respect of hospital treatment
given by that hospital.

(8) (Repealed)

(9) If the maximum amount referred to in subsection (5) is, on or after the commencement of this
subsection, amended either by an Act or an order of the Authority, the amount for which an
employer is liable in respect of the hospital treatment of a worker under this section is to be
calculated by reference to the maximum amount applicable to the worker at the time when the
worker became injured.

Editorial note. For Orders under this section and section 61, see the Historical notes at the end of this Act.

63 Rates applicable for ambulance service (cf former s 10 (5))

(1) The maximum amount for which an employer is liable for any ambulance service provided to a
worker is—

(a) $10,000, or
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(b) where some greater amount has been fixed by the Authority by order published in the
Gazette—that greater amount.

(2) An amount additional to that fixed by subsection (1) may be allowed on account of the distance
travelled in any particular case.

(2A) If proceedings relating to the worker’s claim for compensation are before the Commission and
those proceedings relate to, or include matters relating to, the provision of ambulance services
for the worker, such an allowance may be awarded by the Commission. If no such proceedings
are before the Commission, such an allowance may be awarded by the Authority on application
made in respect of the worker from time to time.

(2B) If the maximum amount referred to in subsection (1) is, on or after the commencement of this
subsection, amended either by an Act or an order of the Authority, the amount for which an
employer is liable in respect of ambulance services provided to a worker under this section is to
be calculated by reference to the maximum amount applicable to the worker at the time when
the worker became injured.

(3) Any amount for which an employer is liable under this Division in respect of any ambulance
service may be recovered from the employer by the person providing the ambulance service.

63A Rates applicable for workplace rehabilitation services

(1) The amount for which an employer is liable for any workplace rehabilitation service provided to
or for the benefit of a worker is such amount as is reasonably appropriate to the service
provided, having regard to the reasonable necessity for the service and any guidelines
determined by the Authority by order published in the Gazette.

(2) The maximum amount for which an employer is liable for any particular workplace
rehabilitation service is such sum (if any) as may be fixed by the Authority in respect of that
service by order published in the Gazette.

(2A) An order under subsection (2) may provide for the maximum amount fixed in respect of any
particular service to vary by reference to different factors of a specified kind (for example, a
higher maximum amount could be fixed for a service when provided by a provider approved or
accredited by the Authority).

(3), (4) (Repealed)

(5) The regulations may exempt an employer from liability under this Division for workplace
rehabilitation services unless the services are approved in the manner, or provided in the
circumstances, specified in the regulations.

(6) Any amount for which an employer is liable under this Division in respect of workplace
rehabilitation services may be recovered from the employer by the person who provided the
service.

64 Rates applicable for car travel associated with treatment (cf former s 10 (1B))

If the cost referred to in section 60 (2) (a) or the amount referred to in section 60 (2) (b) includes the
cost of, or an amount for, travel by private motor vehicle, that cost or amount shall be calculated at—
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(a) the rate of 28 cents per kilometre, or

(b) where some other rate has been fixed by the Authority by order published in the Gazette—that
other rate.

Editorial note. For Orders under this section, see the Historical notes at the end of this Act.

64A Compensation for cost of interpreter services

(1) Ifitis reasonably necessary for a worker to obtain the assistance of an interpreter in connection
with a claim for compensation under this Act, the worker’s employer is liable to pay, in addition
to any other compensation under this Act, the reasonable costs of any such assistance.

(2) The Authority may by order published in the Gazette—
(a) establish guidelines for determining the amount payable under this section, and
(b) fix the maximum amount payable under this section.

(3) Payments under this section are to be made as the costs are incurred, but only if properly
verified.

(4) The Authority may pay any such costs (whether or not liability to pay those costs has been
determined) and recover the amount from any employer liable to pay them.

(5) This section applies only to the costs of assistance provided in respect of a claim made after the
commencement of this section.

Division 3A Compensation for return to work assistance
64B Workers returning to work with new employer
(1) In this section—

group means a group constituted under Division 2B of Part 7, but does not include any member
of the group in respect of whom a determination under section 175E is in force.

new employer, in relation to an injured worker, means any employer other than—
(a) the pre-injury employer of the worker, or
(b) an employer who is a member of the same group as the pre-injury employer of the worker.

pre-injury employer, in relation to an injured worker, means the employer out of or in the course
of employment with whom the injury arose.

work assistance means the provision of education or training, transport, child care, clothing,
equipment or any similar service or assistance.

(2) This section applies to an injured worker who—
(a) as aresult of the injury, is not able to return to work with his or her pre-injury employer, and

(b) accepts an offer of employment with a new employer.
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(3) The pre-injury employer of a worker to whom this section applies is liable to pay, subject to and

in accordance with the regulations, compensation for the cost of work assistance provided to
assist the worker to return to work with a new employer.

(4) An employer is liable to pay compensation under this section in addition to any other
compensation under this Act.

(5) The maximum amount for which an employer is liable under this section in respect of the injury
concerned is $1,000.

(6) Without limiting subsection (3), the regulations may make provision for or with respect to the
following—

(a) limiting the classes of work assistance the employer is liable to pay the cost of under this
section,

(b) otherwise limiting the circumstances in which an employer is liable to pay for the cost of
work assistance under this section.

64C Workers receiving weekly payments
(1) This section applies to an injured worker if—

(a) the injury has resulted in a degree of permanent impairment assessed for the purposes of
Division 4 to be more than 20%, and

(b) a weekly payment of compensation has been paid or payable to the worker in respect of the
injury for an aggregate period of more than 78 weeks.

(2) The employer of a worker to whom this section applies is liable to pay, subject to and in

accordance with the regulations, compensation for the cost of education or training provided to
assist the worker to return to work.

(3) An employer is liable to pay compensation under this section in addition to any other
compensation under this Act.

(4) The maximum amount for which an employer is liable under this section in respect of the injury
concerned is $8,000.

(5) Without limiting subsection (2), the regulations may make provision for or with respect to the
following—

(a) limiting the classes of education or training the employer is liable to pay the cost of under
this section,

(b) otherwise limiting the circumstances in which an employer is liable to pay for the cost of
education or training under this section.

Division 4 Compensation for non-economic loss

65 Determination of degree of permanent impairment

(1) For the purposes of this Division, the degree of permanent impairment that results from an injury

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 64 of 318



Workers Compensation Act 1987 No 70 [NSW]

is to be assessed as provided by this section and Part 7 (Medical assessment) of Chapter 7 of the
1998 Act.

(2) If a worker receives more than one injury arising out of the same incident, those injuries are

together to be treated as one injury for the purposes of this Division.

Note. The injuries are to be compensated together, not as separate injuries. Section 322 of the 1998 Act
requires the impairments that result from those injuries to be assessed together. Physical injuries and
psychological/psychiatric injuries are not assessed together. See section 65A.

(3), (4) (Repealed)

65A Special provisions for psychological and psychiatric injury

(1

2)

3)

4)

)

No compensation is payable under this Division in respect of permanent impairment that results
from a secondary psychological injury.

In assessing the degree of permanent impairment that results from a physical injury or primary
psychological injury, no regard is to be had to any impairment or symptoms resulting from a
secondary psychological injury.

No compensation is payable under this Division in respect of permanent impairment that results
from a primary psychological injury unless the degree of permanent impairment resulting from
the primary psychological injury is at least 15%.

Note. If more than one psychological injury arises out of the same incident, section 322 of the 1998 Act
requires the injuries to be assessed together as one injury to determine the degree of permanent impairment.

If a worker receives a primary psychological injury and a physical injury, arising out of the same
incident, the worker is only entitled to receive compensation under this Division in respect of
impairment resulting from one of those injuries, and for that purpose the following provisions
apply—

(a) the degree of permanent impairment that results from the primary psychological injury is to
be assessed separately from the degree of permanent impairment that results from the
physical injury (despite section 65 (2)),

(b) the worker is entitled to receive compensation under this Division for impairment resulting
from whichever injury results in the greater amount of compensation being payable to the
worker under this Division (and is not entitled to receive compensation under this Division
for impairment resulting from the other injury),

(c) the question of which injury results in the greater amount of compensation is, in default of
agreement, to be determined by the Commission.

Note. If there is more than one physical injury those injuries will still be assessed together as one injury under
section 322 of the 1998 Act, but separately from any psychological injury. Similarly, if there is more than one
psychological injury those psychological injures will be assessed together as one injury, but separately from
any physical injury.

In this section—

primary psychological injury means a psychological injury that is not a secondary
psychological injury.
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psychological injury includes psychiatric injury.

secondary psychological injury means a psychological injury to the extent that it arises as a
consequence of, or secondary to, a physical injury.

66 Entitlement to compensation for permanent impairment

(1) A worker who receives an injury that results in a degree of permanent impairment greater than
10% is entitled to receive from the worker’s employer compensation for that permanent
impairment as provided by this section. Permanent impairment compensation is in addition to
any other compensation under this Act.

Note. No permanent impairment compensation is payable for a degree of permanent impairment of 10% or
less.

(1A) Only one claim can be made under this Act for permanent impairment compensation in respect
of the permanent impairment that results from an injury.

(2) The amount of permanent impairment compensation is to be calculated as follows—

(a) if the degree of permanent impairment is greater than 10% but not greater than 30%, the
amount of permanent impairment compensation is to be calculated as follows—

519340 + [52.040 = (D - 103]

(b) if the degree of permanent impairment is greater than 30% but not greater than 50%, the
amount of permanent impairment compensation is to be calculated as follows—
$78.200 + [54,840 = (D -30}]

(c) if the degree of permanent impairment is greater than 50% but not greater than 55%, the
amount of permanent impairment compensation is $242,010,

(d) if the degree of permanent impairment is greater than 55% but not greater than 60%, the
amount of permanent impairment compensation is $309,020,

(e) if the degree of permanent impairment is greater than 60% but not greater than 65%, the
amount of permanent impairment compensation is $376,030,

() if the degree of permanent impairment is greater than 65% but not greater than 70%, the
amount of permanent impairment compensation is $443,030,

(g) if the degree of permanent impairment is greater than 70% but not greater than 74%, the
amount of permanent impairment compensation is $510,040,

(h) if the degree of permanent impairment is greater than 74%, the amount of permanent
impairment compensation is $577,050,

where D is the number derived by expressing the degree of permanent impairment as D%.

(2A) To the extent to which the injury results in permanent impairment of the back, the amount of
permanent impairment compensation calculated in accordance with subsection (2) is to be
increased by 5%.

Example 1. A person suffers 12% permanent impairment. Under subsection (2), the amount of permanent
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impairment compensation to which he or she is entitled is $25,420. If the whole of the impairment is to the
back, the compensation payable in relation to the back will be the whole $25,420. Under this subsection, that
$25,420 will be increased by 5%, yielding $26,691.

Example 2. A person suffers 50% permanent impairment. Under subsection (2), the amount of permanent
impairment compensation to which he or she is entitled is $175,000. If two-thirds of the impairment is to the
back, the compensation payable in relation to the back will be two-thirds of $175,000, or $116,666.67. Under
this subsection, that $116,666.67 will be increased by 5%, yielding $122,500. The total compensation payable
for the impairment will therefore be $180,833.33.

(3) The amount of permanent impairment compensation is to be calculated under this section as it
was in force at the date the injury was received.

66A Agreements for compensation

(1) In this section, complying agreement means a written agreement—

(a) under which a worker who has received an injury, and an employer or insurer, agree as to
the degree of permanent impairment that has resulted from the injury, and

(b) in which there is a provision in which the employer or insurer certifies that it is satisfied that
the worker has obtained independent legal advice, or has waived the right to obtain
independent legal advice, before entering into the agreement.

(2) If a worker enters into a complying agreement in relation to an injury, the permanent impairment
compensation to which the worker is entitled in respect of the injury is the compensation
payable in respect of the degree of impairment so agreed.

(3) The Commission may award compensation additional to the compensation payable under
subsection (2) by virtue of a complying agreement if it is established that—

(a) the agreed degree of permanent impairment is manifestly too low, or

(b) the worker has been induced to enter into the agreement as a result of fraud or
misrepresentation, or

(c) since the agreement was entered into, there has been an increase in the degree of permanent
impairment beyond that so agreed.

(4) Complying agreements, and the payments made under them, are to be recorded in accordance
with the Workers Compensation Guidelines.

(5) Subsection (2) has effect despite section 234 (No contracting out) of the 1998 Act.

(6) Nothing in this section prevents a complying agreement from containing provision as to the
payment of costs.

66B No proceedings to enter up award on agreement for compensation

(1) When a worker agrees to receive an amount of permanent impairment compensation, the
Commission is not to entertain proceedings for entry of an award to give effect to the agreement
unless the proceedings also relate to some dispute in connection with the worker’s claim for
compensation under this Act.

(2) The regulations may prescribe exceptions to this section.
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(3) The regulations may make provision for or with respect to—

(a) requiring an application referring a matter to the Commission to be accompanied by
evidence (in the form of a certificate or other information provided for by the regulations)
that the proceedings are not prevented by this section from being entertained by the
Commission, and

(b) preventing the acceptance for lodgment of an application not accompanied by any evidence
required by the regulations to accompany it.

67 (Repealed)
67A Special provisions for HIV/AIDS
(1) (Repealed)

(1A) For the purposes of the determination of the amount of permanent impairment compensation
payable, HIV infection and AIDS are each considered to result in a degree of permanent
impairment of 100%.

(2) Section 68 does not apply to a loss that is HIV infection or AIDS.

(3) The regulations may make provision for methods for determining for the purposes of this Act
whether a person is HIV infected or is suffering from AIDS. Regulations need not be made
under this subsection and in the absence of regulations the determination of whether a person is
HIV infected or suffering from AIDS is to be on the basis of medical opinion.

(4) Permanent impairment compensation is not payable in respect of permanent impairment that is
HIV infection or AIDS if the impairment resulted from voluntary sexual activity or illicit drug
use. This subsection does not limit the operation of section 14 (Conduct of worker etc).

(5) In this section HIV infection means infection by the Human Immunodeficiency Virus, and AIDS
means Acquired Immune Deficiency Syndrome.

68, 68A (Repealed)

68B Deductions for previous injuries and pre-existing conditions—operation of sections 15, 16,
17 and 22

(1) When determining the compensation payable in respect of permanent impairment for the
purposes of the apportionment of liability under section 22, there is to be no deduction under
section 323 of the 1998 Act for any proportion of the impairment that is due to an injury in
respect of which liability is to be apportioned (but without affecting any deduction under that
section for any proportion of the impairment that is due to any other injury or that is due to any
pre-existing condition or abnormality).

(2) When determining the compensation payable by an employer in a case in which section 15
applies (disease of such a nature as to be contracted by a gradual process), section 323 of the
1998 Act applies to that compensation subject to the following—

(a) there is to be no deduction under section 323 of the 1998 Act for any proportion of the
permanent impairment that is due to the worker’s employment in previous relevant
employment (as defined in paragraph (b)) except any such proportion for which
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compensation under this Division (as in force at any time) or section 16 of the former Act
has been paid or is payable,

(b) for the purposes of paragraph (a), previous relevant employment is employment to the
nature of which the disease was due by a previous employer who is liable under section 15
to contribute in respect of the compensation being determined (or who would be so liable if
the requirement to contribute were not limited to employers who employed the worker
during a particular period),

(c) in the case of permanent impairment of the back, neck or pelvis, a reference in this
subsection to previous relevant employment is limited to employment after the
commencement of this Act.

(3) When determining the compensation payable by an employer in a case in which section 16
applies (an injury that consists in the aggravation, acceleration, exacerbation or deterioration of
a disease), section 323 of the 1998 Act applies to that compensation subject to the following—

(a) there is to be no deduction under section 323 of the 1998 Act for any proportion of the
impairment that is due to the worker’s employment in previous relevant employment (as
defined in paragraph (b)) except any such proportion for which compensation under this
Division (as in force at any time) or section 16 of the former Act has been paid or is
payable,

(b) for the purposes of paragraph (a), previous relevant employment is employment that was a
substantial contributing factor to the aggravation, acceleration, exacerbation or deterioration
by a previous employer who is liable under section 16 to contribute in respect of the
compensation being determined (or who would be so liable if the requirement to contribute
were not limited to employers who employed the worker during a particular period),

(c) in the case of permanent impairment of the back, neck or pelvis, a reference in this
subsection to previous relevant employment is limited to employment after the
commencement of this Act.

(4) When determining the compensation payable by an employer in a case in which section 17
applies (loss or further loss of hearing), section 323 of the 1998 Act applies to that compensation
subject to the following—

(a) there is to be no deduction under section 323 of the 1998 Act for any proportion of the
impairment that is due to the worker’s employment in previous relevant employment (as
defined in paragraph (b)) except any such proportion for which compensation under this
Division (as in force at any time) or section 16 of the former Act has been paid or is
payable,

(b) for the purposes of paragraph (a), previous relevant employment is employment to the
nature of which the disease was due by a previous employer who is liable under section 17
to contribute in respect of the compensation being determined (or who would be so liable if
the requirement to contribute were not limited to employers who employed the worker
during a particular period).
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69-72A (Repealed)
73 Reimbursement for costs of medical certificate and examination

(1) The obtaining of a permanent impairment medical certificate and any examination required for
the certificate are taken to be a medical or related treatment for the purposes of Division 3 if—

(a) the medical practitioner has completed such training as the Authority may require in respect
of the assessment of the degree of permanent impairment as provided by this Act, and

(b) the worker has given the employer a copy of the certificate.

(2) In this section—

permanent impairment medical certificate means a report or certificate of a medical
practitioner that certifies—

(a) that a worker has received an injury resulting in permanent impairment, and

(b) the degree of permanent impairment (assessed as provided by this Act) resulting from the
injury.
(3) The following provisions apply to compensation to which a worker is entitled in respect of the

obtaining of a permanent impairment medical certificate and any examination required for the
certificate—

(a) the compensation is not payable until the claim for the permanent impairment compensation
to which the certificate or examination relates is determined,

(b) aclaim for the compensation is to be treated as part of the claim for the permanent
impairment compensation to which the certificate or examination relates (and so is subject

to the requirements of section 281 of the 1998 Act as to when the claim must be
determined),

(c) section 279 (Liability to be accepted within 21 days) of the 1998 Act does not apply to the
compensation.

Division 5 Compensation for property damage
74 Damage to artificial limbs etc (cf former s 10A (1), (2), (3))

(1) A worker—

(a) who has met with an accident arising out of or in the course of the worker’s employment,
and

(b) whose crutches, artificial members, eyes or teeth, other artificial aids, or spectacles, are
damaged as a result of the accident,

is entitled to receive, by way of compensation from the worker’s employer, the reasonable cost
of repairing or, if necessary, replacing the articles so damaged.

(2) Nothing in this section—

(a) affects the liability of an employer under Division 3, or
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(b) entitles a worker to payments under this section as well as under Division 3 in respect of the
same damage.

(3) For the purposes of this section, the cost of repairing or replacing any article includes—

(a) any fees and charges paid by the worker to medical practitioners, dentists or other qualified
persons for such services by way of consultations, examinations or prescriptions as are
reasonably rendered in connection with the repairing or replacing of the article, and

(b) the amount of any wages lost by the worker by reason of the worker’s attendance at any
place for the purpose of having, undergoing or obtaining any such consultation,
examination or prescription.

75 Damage to clothing (cf former s 10B (1))
A worker—
(a) who has met with an accident arising out of or in the course of the worker’s employment, and
(b) whose clothing has, as a result of the accident, been damaged,

is entitled to receive, by way of compensation from the worker’s employer, the reasonable cost of
repairing or, if necessary, replacing the articles of clothing so damaged.

76 Maximum rate for damage to artificial limbs, spectacles (cf former s 10A (1))

(1) The maximum amount for which an employer is liable under section 74 in respect of damage
resulting from an accident is—

(a) $2,000, or
(b) where some greater amount has been prescribed by the regulations—that greater amount.

(2) Subject to the regulations, a direction may be given that the employer of a worker is liable for an
amount additional to that prescribed by subsection (1).

(3) If proceedings relating to the worker’s claim for compensation are before the Commission and
those proceedings relate to, or include matters relating to, damage to an item referred to in
section 74 (1) (b), such a direction may be given by the Commission. If no such proceedings are
before the Commission, such a direction may be given by the Authority on application made in
respect of the worker from time to time.

(4) If the maximum amount referred to in subsection (1) is, on or after the commencement of this
subsection, amended either by an Act or a regulation, the amount for which an employer is liable
under section 74 in respect of damage resulting from an accident to a worker is to be calculated
by reference to the maximum amount applicable to the worker at the time of the accident.

77 Maximum rate for damage to clothing (cf former s 10B (1))

(1) The maximum amount for which an employer is liable under section 75 in respect of damage
resulting from an accident is—

(a) $600, or
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(b) where some greater amount has been prescribed by the regulations—that greater amount.

(2) Subject to the regulations, a direction may be given that the employer of a worker is liable for an
amount additional to that prescribed by subsection (1).

(3) If proceedings relating to the worker’s claim for compensation are before the Commission and
those proceedings relate to, or include matters relating to, damage to the worker’s clothing, such
a direction may be given by the Commission. If no such proceedings are before the
Commission, such a direction may be given by the Authority on application made in respect of
the worker from time to time.

(4) If the maximum amount referred to in subsection (1) is, on or after the commencement of this
subsection, amended either by an Act or a regulation, the amount for which an employer is liable
under section 75 in respect of damage resulting from an accident to a worker is to be calculated
by reference to the maximum amount applicable to the worker at the time of the accident.

78 Miscellaneous provisions (cf former ss 10A (1A), (1B), 10B (2), (3))

(1) Ifitis proved that any damage for which compensation would otherwise be payable to a worker
under this Division is solely attributable to the serious and wilful misconduct of the worker,
compensation is not payable in respect of that damage.

(2) Compensation is not payable under this Division in respect of any damage caused intentionally
by the worker concerned.

(3) The provisions of Part 5 (Common law remedies) apply to damage to which this Division applies
in the same way as they apply to injuries.

(4) For the purposes of this Division, an accident arises out of or in the course of employment if—

(a) the accident occurred on a journey to which section 10 applies, and

(b) the worker received an injury in that accident for which compensation is, because of that
section, payable or, if the worker had been injured in that accident, compensation would
have been so payable.

Division 6 Indexation of certain amounts
79 Definitions (cf former s 9A (1))

In this Division—

adjustable amount means—

(a) each of the amounts specified in sections 25, 34, 37 and 40, or clause 2 of Part 19H of Schedule
6, without regard to any adjustment under this Division, and

(b) (Repealed)
(¢) the amount of $7,500 specified in section 297 (2) of the 1998 Act.
adjustment date means 1 April or 1 October in each year.

base index number means—
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(a) in respect of an adjustable amount that is the amount specified in section 25 (1) (a)—the latest
index number in relation to the adjustment date of 1 October 2015, and

(al) in respect of an adjustable amount that is the amount specified in section 34 or clause 2 of Part
19H of Schedule 6—the number 240.5, and

(b) (Repealed)

(bl) in respect of an adjustable amount that is an amount specified in section 8 (2B) (b) (i) of the
Workers’ Compensation (Dust Diseases) Act 1942—the latest index number in relation to the
adjustment date of 1 October 2012, and

(c) in respect of the adjustable amount of $7,500 specified in section 297 (2) of the 1998 Act—the
latest index number for the adjustment date of 1 October 2010, and

(d) in respect of any other adjustable amount—the number 130.8.

latest index number, in relation to an adjustment date, means—
(a) where—

(i) the adjustment date is 1 April in any year—the index number, relating to adult males in New
South Wales, for the preceding month of December, or

(i1) the adjustment date is 1 October in any year—the index number, relating to adult males in
New South Wales, for the preceding month of June,

shown in the first preliminary table in the award rates of pay indexes, Australia, being the table
entitled “Wage and salary earners: indexes of weekly award rates of pay States and Territories”,
published by the Australian Statistician, or

(b) where there is, under paragraph (a), no latest index number in relation to an adjustment
date—such number as may be declared by the Authority in respect of that date by order
published on the NSW legislation website.

80 Adjustment of amounts of benefits according to award rate of pay index (cf former s 9A (2),

4)

(1) On and from each adjustment date and until immediately before the next following adjustment
date, a reference in this Act to an adjustable amount shall be construed as a reference to an
amount calculated as follows—

latest index murnber

Adjustable araoun hase mdex nurober

(2) The amount so calculated is (if for any reason it would be less than the amount calculated in
respect of the previous adjustment date) to be the same as the amount calculated in respect of the
previous adjustment date.

81 Rounding off (cf former s 9A (2A), (3))

(1) If areference to an adjustable amount (being an amount specified in section 25 (1) (a)) as
construed in accordance with section 80 would, but for this section—
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(a) be expressed as including an amount in cents—that amount in cents shall be disregarded, or

(b) be expressed as including a whole number of dollars that is not divisible by 50 without
remainder—that number of dollars shall be reckoned as the next higher whole number of
dollars that is divisible by 50 without remainder.

(2) If areference to any other adjustable amount as construed in accordance with section 80 would,
but for this section, be expressed as including an amount in cents that is not a whole number of
cents divisible by 10 without remainder, that amount—

(a) shall be disregarded if it is less than 5 cents,

(b) shall, if it is a whole number of cents divisible by 5 without remainder, be reckoned as the
next higher whole number of cents that is divisible by 10 without remainder, or

(c) shall, if it is not referred to in paragraph (a) or (b), be reckoned as the nearest whole number
of cents that is divisible by 10 without remainder.

82 Publication of adjusted amounts (cf former s 9A (4))

(1) On or before each adjustment date, the Authority is to declare, by order published on the NSW
legislation website, the amount at which each adjustable amount is to be construed in
accordance with this Division on and from that adjustment date until immediately before the
next following adjustment date.

(2) However, an adjustment under section 80 is not affected by any failure to publish the order
referred to in subsection (1).

Editorial note. For declarations under this section see the Historical notes at the end of this Act.

Division 6A Indexation of weekly payments

82A Indexation—weekly payments

(1) The amount of a weekly payment to a worker under Division 2 in respect of an injury is to be
varied on each review date after the day on which the worker became entitled to weekly
payments in respect of that injury, by varying the amount of the worker’s pre-injury average
weekly earnings for the purposes of the calculation of the amount of the weekly payment in
accordance with the formula—

HX%

where—

A is the amount of the worker’s pre-injury average weekly earnings within the meaning of
Division 2 or, if that amount has been varied in accordance with this section, that amount as last
so varied.

B is—

(a) the CPI for the December quarter immediately prior to the review date when the review date
is 1 April, or
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(b) the CPI for the June quarter immediately prior to the review date when the review date is 1
October.

Cis—

(a) the CPI for the June quarter immediately prior to the review date when the review date is 1

April, or

(b) the CPI for the December quarter immediately prior to the review date when the review date
is 1 October.

(2) In this section—

CPI means the consumer price index (All Groups Index) for Sydney issued by the Australian
Statistician.

review date means 1 April and 1 October in each year.
(3) (Repealed)

(4) The Authority is to declare, by order published on the NSW legislation website on or before each
B

review date, the number that equates to the factor C for the purposes of the variation required
for that review date under this section.

(5) A declaration made by an order published on the NSW legislation website after a review date for
the purposes of the variation required for that review date under this section has effect as if the
order were published before that review date.

82B Indexation of certain amounts—according to average weekly earnings

(1) The amount A4 is to be varied, in respect of the financial year beginning on 1 July 2012 and each
subsequent financial year, in accordance with the formula—

B
Exﬁ

where—

A is the amount of $155 specified in sections 38, 40 and 41 or, if that amount has been varied in
accordance with this section, that amount as last so varied.

B is the latest average weekly earnings as at 30 May in the preceding financial year of all
employees for NSW published by the Australian Statistician in respect of the December quarter
of that financial year or, if that is not available, the latest available quarter.

C is the average weekly earnings of all employees for NSW as at 30 May in the year preceding
the preceding financial year published by the Australian Statistician in respect of the quarter
preceding that 30 May corresponding to the quarter referred to above.

(2) The Authority is to declare, by order published on the NSW legislation website before the start
of each financial year, the amount that is to apply for that financial year as the amount specified
in sections 38, 40 and 41 as varied in accordance with this section.
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(3) A declaration made by an order published on the NSW legislation website after the start of a
financial year and specifying an amount that is to apply as the amount specified in sections 38,
40 and 41 for that financial year is to apply and has effect for that financial year.

82BA Indexation—compensation amount for workers with highest needs

(1) The amount A4 is to be varied on each review date, in accordance with the formula—

A %
where—

A is the amount of $788.32 specified in section 38A or, if that amount has been varied in
accordance with this section, that amount as last so varied.

Bis—

(a) the CPI for the December quarter immediately prior to the review date when the review date
is 1 April, or

(b) the CPI for the June quarter immediately prior to the review date when the review date is 1
October.

Cis—

(a) the CPI for the June quarter immediately prior to the review date when the review date is 1
April, or

(b) the CPI for the December quarter immediately prior to the review date when the review date
is 1 October.

(2) In this section—

CPI means the consumer price index (All Groups Index) for Sydney issued by the Australian
Statistician.

review date means 1 April and 1 October in each year.

(3) The Authority is to declare, by order published on the NSW legislation website on or before each
review date, the amount that is to apply as the amount specified in section 38A as varied in
accordance with this section.

(4) A declaration made by an order published on the NSW legislation website after a review date for
the purposes of the variation required for that review date under this section has effect as if the
order were published before that review date.

82C Indexation—no reduction

If the variation of an amount specified in section 82A, 82B or 82BA by operation of that section has
the effect of reducing the amount—

(a) the variation is deemed not to have taken effect, except for the purposes of the application of this
section, and

(b) when the amount is varied and increased by operation of this section in respect of the next or a
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subsequent financial year, that variation has effect as an increase only to the extent (if any) to
which the amount of the increase exceeds the amount of the reduction in respect of a preceding
financial year, or that part of such a reduction that has not been set off against a previous
increase.

82D Indexation—rounding

Where it is necessary for the purposes of this Division to calculate an amount that consists of or
includes a fraction of a whole number, the amount is deemed to have been calculated in accordance
with this section if the calculation is made—

(a) if the amount is less than $1,000, to the nearest whole $1, or

(b) if the amount is $1,000 or more, to the nearest whole $10.

Division 6B Indexation of compensation for permanent impairment
82E Definition

In this Division—

variable amount means each of the amounts specified in section 66 (2) (a)—(h).
82F Indexation—compensation for permanent impairment

(1) The amount A4 is to be varied, in respect of the financial year beginning on 1 July 2016 and each
subsequent financial year, in accordance with the formula—

_:'Lx%

where—

A is the variable amount or, if that amount has been varied in accordance with this section, that
amount as last so varied.

B is the CPI for the most recent March quarter immediately prior to the review date.

C is the CPI for the March quarter immediately prior to the review date in the preceding
calendar year.

(2) In this section—

CPI means the consumer price index (All Groups Index) for Sydney issued by the Australian
Statistician.

review date means 1 July in each year.

(3) The Authority is to declare, by order published on the NSW legislation website before the start
of each financial year, each amount that is to apply for that financial year as an amount specified
in section 66 (2) (a)—(h) as varied in accordance with this section.

(4) A declaration made by an order published on the NSW legislation website after the start of a
financial year and specifying an amount that is to apply as an amount specified in section 66 (2)
(a)—(h) for that financial year is to apply and has effect for that financial year.
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82G Indexation—no reduction

If the variation of the variable amount by operation of section 82F has the effect of reducing the
amount—

(a) the variation is deemed not to have taken effect, except for the purposes of the application of this
section, and

(b) when the amount is varied and increased by operation of this section in respect of the next or a
subsequent financial year, that variation has effect as an increase only to the extent (if any) to
which the amount of the increase exceeds the amount of the reduction in respect of a preceding
financial year, or that part of such a reduction that has not been set off against a previous
increase.

82H Indexation—rounding

Where it is necessary for the purposes of this Division to calculate an amount that consists of or
includes a fraction of a whole number, the amount is deemed to have been calculated in accordance
with this section if the calculation is made—
(a) if the amount is less than $1,000, to the nearest whole $1, or
(b) if the amount is $1,000 or more, to the nearest whole $10.

Division 7 Payment of benefits

83 Manner of payment of compensation

(1) Compensation payable under this Act to a worker is to be paid by electronic funds transfer
unless—

(a) it is not practicable to do so in the particular circumstances applying to the worker, or

(b) the regulations provide for some other means in which compensation is to be paid.

(2) This section does not apply to compensation paid to the Nominal Insurer or the NSW Trustee
under this Act.

(3) In this section—
worker includes any person to whom compensation is payable under this Act.
84 Times for payment of weekly compensation
(1) A weekly payment of compensation is payable—
(a) at the employer’s usual times of payment of wages to the worker,

(b) at fortnightly or other shorter intervals, or

(c) at such other intervals as are agreed on between the employer and the worker.

(2) In this section—

weekly payment of compensation includes compensation payable under section 25 (1) (b) in
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respect of a dependent child of a deceased worker.
85 Payments to NSW Trustee for benefit of beneficiary (cf former ss 15 (3), 57, 58, 61)

(1) The following compensation shall be paid to the NSW Trustee in trust for the benefit of the
persons entitled to the compensation—

(a) compensation payable in respect of the death of a worker (unless paid to a worker’s legal
personal representative or a particular person in accordance with this Act or an award),

(b) compensation payable to a person who is mentally ill (unless the Commission otherwise
orders),

(c) compensation payable to a worker under the age of 18 years if the worker agrees or the
Commission directs that the compensation be paid to the NSW Trustee,

(d) alump sum commutation payment which the worker agrees or the Commission orders to be
paid to the NSW Trustee.

(2) Any money so paid to the NSW Trustee may be invested, applied, paid out or otherwise dealt
with by the NSW Trustee in such manner as the NSW Trustee thinks fit for the benefit of the
persons entitled to the money.

(3) If a surviving spouse (including widow or widower) (over 18 years of age and not mentally ill) is
the only person entitled to compensation paid to the NSW Trustee in respect of the death of a
worker, the compensation shall be paid out to the surviving spouse in one or more lump sums
determined by the NSW Trustee.

(4) A reference in subsection (3) to the surviving spouse of a deceased worker includes a reference
to a dependant of the worker who is the de facto partner of the worker.

(5) In the case of a lump sum commutation payment, the NSW Trustee shall exercise its powers
under this section in accordance with the agreement or order under which it was paid to the
NSW Trustee.

(6) The Commission may, for any sufficient cause, vary the manner in which the NSW Trustee
invests, applies, pays out or otherwise deals with money under this section.

(7) The NSW Trustee may apply for any such variation.

(8) The receipt of the NSW Trustee is sufficient discharge in respect of any money paid to the NSW
Trustee under this section.

85A Payment of benefits to beneficiaries

(1) Despite section 85, the Commission may authorise the payment of compensation referred to in
section 85 (1)—

(a) to the person who is entitled to the compensation, or

(b) to such other person, for the benefit of the person entitled to the compensation, as the
Commission thinks fit.

(2) Any such payment is to be made in the manner authorised by the Commission.
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86 NSW Trustee’s powers of investment

(1) All amounts held by the NSW Trustee under this Act are to form part of a common fund

established under the NSW Trustee and Guardian Act 2009 and are available for investment as
provided by that Act.

(2) A power conferred by this Division on the NSW Trustee to invest money for the benefit of a
person includes a power to invest the money in any manner that the NSW Trustee is authorised

under the NSW Trustee and Guardian Act 2009 to invest money held in trust by the NSW
Trustee.

87 Unclaimed money (cf former s 62B)
(1) If—

(a) any money paid at any time to the NSW Trustee has been invested by the NSW Trustee for
the benefit of a person entitled to the money under this Act or the former Act, and

(b) the whereabouts of the beneficiary has not been known to the NSW Trustee during any
succeeding period of 10 years,

the NSW Trustee may pay the money, together with accrued income from the investment of the
money, to the credit of the Workers Compensation Operational Fund.

(2) Money so credited to the Workers Compensation Operational Fund, together with accrued
interest, shall—

(a) be paid out on the application of any person who would have been entitled to have it paid
out if it had not been credited to that Fund, and

(b) at the request of the person for whose benefit it was invested before being credited to that
Fund, or the legal personal representative of that person—again be so invested.

Division 8 Reduction of benefits where additional or alternative
compensation payable

87A Additional or alternative compensation to which Division applies
(1) This Division applies to additional or alternative compensation prescribed by the regulations.

(2) The regulations may prescribe any of the following as additional or alternative compensation—

(a) payments to workers or their dependants in respect of injuries or deaths under any specified
or class of contract of employment, industrial agreement, award or other arrangement
(including payments as a supplement or an alternative to the periodic or lump sum
payments of compensation under this Act),

(b) damages for breaches of section 52, 53B or 55A of the Trade Practices Act 1974 of the
Commonwealth,

(c) any other payments in respect of injuries or deaths for which compensation is payable under
this Act.
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(3) The regulations may prescribe additional or alternative compensation even though the
arrangements under which it is paid were made before the commencement of this Division.

(4) For the purposes of this Division, compensation is paid to a worker or other person if it is paid
for the benefit or at the direction of the worker or other person.

87B Reduction of compensation under this Act

(1) If a person who is entitled to compensation under this Act has been paid additional or alternative
compensation to which this Division applies, the amount of compensation payable under this
Act is to be reduced by the amount of the additional or alternative compensation.

(2) If any such additional or alternative compensation is paid after compensation has been paid
under this Act, the relevant amount of compensation paid under this Act is to be refunded.

(3) Any such refund may be deducted from any future payments of compensation under this Act or
be recovered as a debt in a court of competent jurisdiction.

(4) A reduction, refund or deduction under this section is to be made in accordance with the
regulations and is not to be made in any case excluded by the regulations.

(5) This section applies even though the compensation under this Act is payable under an award of
the Commission.

87C Employer etc to notify claim or payment of additional or alternative compensation

(1) An employer (not being a self-insurer) or top-up insurer on whom a claim is made for additional
or alternative compensation to which this Division applies (or who pays any such compensation)
must, within 7 days after receipt of the claim or making the payment, notify the relevant workers
compensation insurer of the details of the claim or payment.

(2) For the purposes of this section—

(a) the relevant workers compensation insurer is the insurer who the employer believes is liable

to indemnify the employer in respect of a claim under this Act for compensation for the
injury to the worker concerned, and

(b) atop-up insurer is a person who indemnifies an employer against liability for additional or
alternative compensation.

(3) A person who contravenes this section is guilty of an offence.
Maximum penalty—20 penalty units.
Division 9 Commutation of compensation
87D Definition
In this Division—

commutation agreement means an agreement to commute a liability to a lump sum, as provided by
section 87F.
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87E Compensation that may be commuted

(1) A liability in respect of any of the following kinds of compensation under this Act or the former
Act may be commuted to a lump sum as provided by this Division (and not otherwise)—

(a) weekly payments of compensation,

(b) compensation under Division 3 (Compensation for medical, hospital and rehabilitation
expenses etc) of Part 3 of this Act or section 10 of the former Act.

(2) Such a liability cannot be commuted to a lump sum by an order or award of the Commission (but
this subsection does not affect the operation of section §7G).

87EAA Medical expenses compensation not to be commuted for catastrophic injuries

(1) A liability in respect of compensation under Division 3 (Compensation for medical, hospital and
rehabilitation expenses etc) of Part 3 of this Act or section 10 of the former Act may not be
commuted to a lump sum under this Division unless the Authority is satisfied that, and certifies
that it is satisfied that, the injury is not a catastrophic injury.

(2) An injury is a catastrophic injury if it satisfies the criteria specified in the Workers
Compensation Guidelines for the purposes of this section.

(3) This section applies in addition to any other provision of this Division limiting the commutation
of a liability.

87EA Preconditions to commutation

(1) A liability in respect of an injury may not be commuted to a lump sum under this Division unless
the Authority is satisfied that, and certifies that it is satisfied that—

(a) the injury has resulted in a degree of permanent impairment of the injured worker that is at
least 15% (assessed as provided by Part 7 of Chapter 7 of the 1998 Act), and

(b) permanent impairment compensation to which the injured worker is entitled in respect of the
injury has been paid, and

(c) aperiod of at least 2 years has elapsed since the worker’s first claim for weekly payments of
compensation in respect of the injury was made, and

(d) all opportunities for injury management and return to work for the injured worker have been
fully exhausted, and

(e) the worker has received weekly payments of compensation in respect of the injury regularly
and periodically throughout the preceding 6 months, and

(f) the worker has an existing and continuing entitlement to weekly payments of compensation
in respect of the injury (whether the incapacity concerned is partial or total), and

(g) the injured worker has not had weekly payments of compensation terminated under section
48A of the 1998 Act.

(2) The Authority may give directions as to the circumstances in which it will be considered that all
opportunities for injury management and return to work for an injured worker have or have not

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 82 of 318



Workers Compensation Act 1987 No 70 [NSW]

been fully exhausted.

(3) For the purposes of determining the degree of permanent impairment of an injured worker, the
Authority may refer the matter for assessment under Part 7 of Chapter 7 of the 1998 Act. That
Part applies in respect of such an assessment as if the matter referred for assessment were a
dispute.

(4) The Authority may delegate to an insurer any of the Authority’s functions under this section in
respect of an injury that is an injury for which the insurer is liable to pay compensation.

(5) This section does not apply to the commutation of a liability in respect of compensation under
the former Act.

87F Commutation by agreement
(1) A liability may be commuted to a lump sum with the agreement of the worker.

(2) A commutation agreement must not be entered into unless (before the agreement is entered
into)—

(a) alegal practitioner instructed independently of the insurer and the employer has certified in
writing that the legal practitioner has advised the worker—

(1) on the full legal implications of the agreement, including implications with respect to
any entitlement of the worker to compensation under this Act or to benefits under any
other law (including a law of the Commonwealth), and

(i1) on the desirability of the worker obtaining independent financial advice, before the
worker enters into the agreement, as to the financial consequences of the agreement,
and

(b) the worker has confirmed in writing that the worker has been given and understands the
advice referred to in paragraph (a).

(3) A commutation agreement (including an agreement purporting to be a commutation agreement)
is not subject to review or challenge in proceedings before the Commission or a court.

(4) The worker has 14 days after entering into a commutation agreement in which to withdraw from
the agreement by giving notice in writing to the insurer. Withdrawal from the agreement by the
worker makes the agreement a nullity.

(5) A liability cannot be commuted under this section if the worker is legally incapacitated because
of the worker’s age or mental capacity.

Note. Section 87G provides for the commutation of a liability when the worker is legally incapacitated.

(6) A commutation agreement is of no effect unless and until it is registered as provided by this Part.
Registration of the agreement removes the liability to which the agreement relates.

(7) The amount payable under an agreement is payable within 7 days after the agreement is
registered or within such longer period as the agreement may provide. Interest calculated at the
rate prescribed by the regulations is payable on any amount due and unpaid. The amount
payable under a commutation agreement and any interest payable on that amount is recoverable
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as a debt in a court of competent jurisdiction.

(8) As part of a commutation agreement, a worker may agree that payment of a lump sum removes
any liability to make a payment under Division 4 of Part 3 (or section 16 of the former Act) in
respect of the injury concerned. This Division applies to the agreement for payment of that lump
sum as if it were an agreement to commute the liability to pay that compensation to a lump sum.
Payment of the lump sum removes any liability to which the agreement of the worker relates.

87G Commutation when worker legally incapacitated

(1) If a worker is legally incapacitated because of the worker’s age or mental capacity, a liability in
respect of compensation may be commuted to a lump sum by determination by the Commission
made having regard to—

(a) any dispute as to liability to pay compensation under this Act, and

(b) the injury, the age of the worker, the general health of the worker, and the occupation of the
worker at the time of the occurrence of the injury, and

(c) the worker’s diminished ability to compete in an open labour market, and
(d) other benefits that the worker may be entitled to from any other source.

(2) The Commission is not to determine a lump sum for the purposes of this section unless satisfied
that the termination of liability concerned is in the best interests of the worker.

(3) Payment of the lump sum to which a liability has been commuted under this section removes the
liability.

(4) A determination under this section may include a determination as to the payment of a lump sum
to remove any liability to make a payment under Division 4 of Part 3 in respect of the injury
concerned. Payment of that lump sum removes any liability to which the determination relates.

87H Registration of commutation agreements

(1) A party to a commutation agreement may apply to the President for registration of the agreement
by the President.

Note. Section 87F (6) provides that a commutation agreement is of no effect unless and until it is registered.

(2) The President must refuse to register a commutation agreement unless satisfied that the
requirements of section 87F (2) have been complied with in respect of the agreement.

(3) Before registering a commutation agreement, the President may (on the application of a party to
the agreement or of the President’s own motion) refer the agreement for review by the
Commission. The President is not to register the agreement if the Commission recommends that
the agreement not be registered.

(4) The Commission reviewing a commutation agreement may recommend to the President that the
agreement not be registered if the Commission considers that the agreement is inaccurate or that
the lump sum to which a liability has been commuted by the agreement is inadequate.

(5) Inreviewing a commutation agreement, the Commission may have regard to the following
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matters—
(a) any dispute as to liability to pay compensation under the Workers Compensation Acts,

(b) the injury, the age of the worker, the general health of the worker, and the occupation of the
worker at the time of the occurrence of the injury,

(c) the worker’s diminished ability to compete in an open labour market,
(d) other benefits that the worker may be entitled to from any other source.

(6) The registration of a commutation agreement may not be cancelled except within such period
after the agreement is registered, and in such manner, as may be authorised by the regulations.

(7) This section has effect despite section 234 of the 1998 Act (No contracting out).

(8) This section does not prevent a commutation agreement containing provision as to the payment
of costs.

871 Payment

(1) If a liability in respect of compensation is only partially commuted under this Division, the
balance of the compensation continues to be payable under and subject to this Act.

(2) (Repealed)

(3) The annual report of the Authority is to include a statement as to trends in the commutation of
liabilities under this Act.

87J Other commutation agreements invalid

(1) Neither agreement as to the commutation of a payment to a lump sum nor payment of the sum
payable under the agreement exempts the person by whom the payment is payable from any
liability under this Act, except as provided by this Division.

(2) This section does not affect the operation of section 51 in respect of a liability commuted under
that section before the commencement of this section.

(3) This section does not affect the operation of section 66A.
87K Commutation payment taken to be payment of compensation

Payment of a lump sum to which liability in respect of any weekly payment of compensation has
been wholly or partially commuted under this Division or section 51, or redeemed under section 15
of the former Act (as applied by Schedule 6 to this Act), is taken for the purposes of this Act, the
1998 Act and the former Act (as applied by this Act) to be payment of the compensation concerned
in pursuance of the liability to pay the compensation concerned.

Part 4 Uninsured liabilities
Editorial note. See now Workplace Injury Management and Workers Compensation Act 1998 No 86.
Divisions 1A-5

87D-137 (Repealed)
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Division 6 Uninsured liabilities
138 Definitions (cf former s 18C (35))
In this Division—

employer, in relation to a worker, includes a principal within the meaning of section 20 who is liable
to pay compensation to the worker.

the relevant time, in relation to an injured worker, means the time of the happening of that worker’s
injury.

139 (Repealed)

140 Persons eligible to make claims (cf former s 18C (2)—(6))

(1) A claim under this Division may be made against the Nominal Insurer by any person who

considers he or she has a claim against an employer for compensation under this Act or work
injury damages in respect of an injury to a worker, if—

(a) the employer is uninsured, or

(b) the person claiming the compensation has been unable, after due search and inquiry, to
identify the relevant employer.

(2) An employer is considered to be uninsured if the employer—

(a) had not obtained, or was not maintaining in force, a policy of insurance for the full amount

of the employer’s liability under this Act in respect of the injured worker at the relevant
time, or

(b) having been a self-insurer at the relevant time, has ceased to undertake liability to pay
compensation to the employer’s own workers (but only if the claim cannot be paid under

section 216 from any money deposited with the Authority or under any arrangement
relating to the refund of any such deposit).

(2A) A claim may not be made under this Division in respect of a claim for work injury damages
against a person who is an employer as a result of being a principal within the meaning of
section 20 who is liable to pay compensation to the worker.

(2B) The regulations may prescribe the searches and inquiries necessary to constitute due search and
inquiry to identify an employer for the purposes of this section.

(3) If a payment is made by the Nominal Insurer in respect of a claim under this Division and the
employer is subsequently identified, the Nominal Insurer may recover the amount paid from the
employer or the employer’s insurer in the manner provided by this Division.

(4) A claim shall not be made under this Division if the person claiming the compensation is entitled
under section 20 to claim compensation against a principal within the meaning of section 20.

(5) Ifa person is entitled to claim compensation against a principal within the meaning of section 20
and the principal was not maintaining in force a policy of insurance for the full amount of the
principal’s liability under this Act at the relevant time—
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(a) the person may make to the Nominal Insurer a claim for compensation under this Division,
and

(b) the Nominal Insurer may deal with any such claim as it thinks fit.

(6) The Nominal Insurer is to notify the Authority of any claim made under subsection (5).

141 Making of claims (cf former s 18C (7)—(9))

(1) Claims under this Division shall be made in the form and manner for the time being determined
by the Nominal Insurer.

(2) The Nominal Insurer may, by notice, require an employer to furnish to the Authority and to the
Nominal Insurer within the period (being not less than 7 days) specified in the notice any
information described in the notice which—

(a) is available to the employer, and
(b) is required by the Nominal Insurer in order for it to deal with a claim under this Division.
(3) An employer shall comply with a notice given under subsection (2).
Maximum penalty—20 penalty units.
(4) In this section—
employer includes any person whom the Nominal Insurer has reason to suspect is an employer.
141A (Repealed)
142 Publication of claims etc (cf former s 18C (10)-(13))

(1) The Nominal Insurer may, before considering a claim under this Division, publish a notice of the
claim in such manner as the Nominal Insurer considers appropriate.

(2) Ifnotice of a claim is so published, any person who, without reasonable cause, fails to notify the
Nominal Insurer within the time specified in the notice that the person is the insurer of the
liability in respect of the claim of any person who is an employer within the meaning of this
Division in respect of the claimant, or who fails to supply the Nominal Insurer with any
information it has which may be material to the matter—

(a) is liable to reimburse the Insurance Fund such amount as the Nominal Insurer has paid out in
respect of the claim and any costs incurred in connection with the claim, and

(b) is guilty of an offence and liable to a penalty not exceeding 100 penalty units.

(3) If, in respect of a claim under this Division, a licensed insurer with whom the Nominal Insurer
considers the injured worker’s employer had a relevant policy of insurance at the relevant time is
located, the following provisions apply—

(a) the Nominal Insurer shall supply the insurer with all relevant details of the claim,

(b) the insurer shall, within 14 days of being advised of the claim, either accept or deny liability
to indemnify the employer,
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(c) if the insurer accepts liability to indemnify the employer, the Nominal Insurer shall—

(i) inform the claimant of the existence of the insurance, and

(i1) transfer the claim documents to the insurer,

(d) if the insurer denies liability to indemnify the employer, or does not either accept or deny
liability to indemnify the employer within 14 days of being advised of the claim, the
Nominal Insurer shall deal with the claim in the manner provided by this Division.

(4) For the purposes of subsection (3), licensed insurer means a specialised insurer or self-insurer

142A Nominal Insurer becomes insurer for claims

(1) Subject to this section and the regulations, the provisions of this Act and the 1998 Act apply to

and in respect of a claim under this Division as if the Nominal Insurer were the insurer under
this Act of the relevant employer at the relevant time.

(2) The regulations may prescribe modifications to the provisions of this Act and the 1998 Act for

the purposes of their application under this section to and in respect of a claim under this
Division.

(3) A claim under this Division for work injury damages cannot be made until a claim under this
Division for lump sum compensation in respect of the injury has been made and determined.

142B Proceedings before Commission on claim for compensation

(1) On an application to the Commission for a determination of a claim for compensation under this

Division, or on the commencement of proceedings in a court in respect of a claim for work
injury damages under this Division—

(a) the applicant must name the employer by whom the applicant alleges compensation is
payable and the Nominal Insurer as respondents to, or defendants in, the proceedings, and

(b) the Nominal Insurer may, by service of a notice on any person who, in the opinion of the

Nominal Insurer, may be liable to pay to the applicant compensation under this Act (or may
have insured that liability), join that person as a party to the proceedings.

(2) The Commission may make orders providing for the reimbursement of the Insurance Fund under
section 145.

143-144A (Repealed)

145 Employer or insurer to reimburse Insurance Fund (cf former s 18C (21)—(26))

(1) The Nominal Insurer may serve on a person who, in the opinion of the Nominal Insurer, was—

(a) in respect of an injured worker to or in respect of whom a payment has been made by the

Nominal Insurer in respect of a claim under this Division, an employer at the relevant time,
or

(b) an insurer under this Act of such an employer,

a notice requiring that person, within a period specified in the notice, to reimburse the Insurance
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Fund an amount (not being an amount exceeding the amount of the payment made) specified in
the notice.

(2) The Nominal Insurer may, by instrument in writing, waive the liability of an employer under
subsection (1) to reimburse the Insurance Fund an amount, if the Nominal Insurer, in respect of
the amount, is satisfied that—

(a) the amount is beyond the capacity of the employer to pay,

(b) the employer could not reasonably have been expected to regard himself or herself as an
employer at the relevant time,

(c) the employer, not being a corporation, is bankrupt and the liability under this section is not
provable in the bankruptcy,

(d) the employer, being a corporation, is being wound up and the liability under this section is
not provable in the winding up,

(e) the employer, being a corporation, has been dissolved, or

(f) it would not be commercially feasible for the Nominal Insurer to attempt to recover the
amount.

(3) A person on whom a notice has been served under subsection (1) in respect of an injured worker
may, within the period specified in the notice, apply to the Commission for a determination as to
the person’s liability in respect of the payment concerned.

(4) The Commission may hear any such application and may—

(a) make such determination in relation to the application, and

(b) make such awards or orders as to the payment of compensation under this Act to or in
respect of the injured worker concerned,

as the Commission thinks fit.

(4A) The Commission is not authorised to make a determination that waives the liability of an
employer under subsection (1) to reimburse the Insurance Fund or that limits or otherwise
affects any function of the Nominal Insurer to decide whether or not any such liability should be
waived.

(5) In any proceedings under subsection (4), a certificate executed by the Nominal Insurer and
certifying that—

(a) the payments specified in the certificate were paid to or in respect of an injured worker
named in the certificate, and

(b) aperson named in the certificate was, in the opinion of the Nominal Insurer, liable at the
relevant time to pay to or in respect of the injured worker compensation under this Act or
work injury damages,

is (without proof of its execution by the Nominal Insurer) admissible in evidence in any
proceedings and is evidence of the matters stated in the certificate.
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(6) The Nominal Insurer may recover an amount specified in a notice served under subsection (1)

(being a notice in respect of which an application has not been made under subsection (3)) from
the person to whom the notice was given as a debt in a court of competent jurisdiction.

(7) An order by the Commission that the Nominal Insurer is to be reimbursed by a person named in

the determination concerned may be enforced under section 59 of the Personal Injury
Commission Act 2020.

145A Recovery from directors of corporations liable to reimburse Insurance Fund

(1) If a corporation is liable to reimburse the Insurance Fund an amount for a payment made in
respect of a claim under this Division and the amount is not recoverable from the corporation,

the Nominal Insurer is entitled to recover the amount from a person who was a culpable director
of the corporation at the relevant time.

(2) A corporation is considered to be liable to reimburse the Nominal Insurer an amount for such a
payment if the Nominal Insurer is entitled to recover the amount either under section 145 or

under an order of the Commission made on application under that section, even if the
corporation has ceased to exist.

(3) An amount is considered to be not recoverable from a corporation if the Nominal Insurer
certifies that it will be unable or unlikely to recover the amount from the corporation by

reasonable efforts at recovery, whether because the corporation is being wound up and is unable
to pay its debts, or otherwise.

(4) A person is a culpable director of a corporation at the relevant time if—

(a) the corporation contravened section 155 (Compulsory insurance for employers) in respect of
a policy of insurance that would have covered the corporation for the liability to which the
payment made in respect of the claim under this Division related (whether or not the

corporation has been proceeded against or convicted of an offence for the contravention),
and

(b) at the time of the contravention the person was a director of the corporation.
(5) A person is not a culpable director of a corporation if the person establishes that—

(a) the corporation contravened section 155 without the person’s knowledge, or

(b) the person was not in a position to influence the conduct of the corporation in relation to that
contravention, or

(c) the person, being in such a position, used all due diligence to prevent the contravention by
the corporation.

(6) If there is a right of recovery against more than one director of a corporation in respect of the
same amount, the right is a right against all those directors jointly and severally.

(7) A director from whom an amount is recovered under this section is entitled to recover the
amount from the corporation.
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146 Commutation of weekly payments
(1) (Repealed)

(2) A liability in respect of a claim under this Division may not be commuted to a lump sum with
the agreement of the worker unless the Nominal Insurer—

(a) has given the employer notice of the proposed agreement and has given the employer a
reasonable opportunity to make submissions to the Nominal Insurer with respect to the
matter, and

(b) has taken into account any submissions so made to the Nominal Insurer.

(3) Subsection (2) does not apply if the worker has been unable, after due search and inquiry, to
identify the relevant employer.

(4) In the case of commutation by determination of the Commission under section 87G
(Commutation when worker legally incapacitated), the Commission may on the application of
the employer, if the Commission thinks fit, refuse to make such a determination in respect of a
liability that is the subject of a claim under this Division.

(5) The making of such an application by the employer in no way fetters the discretion of the
Commission to make the determination, and a commutation made in consequence of the
determination is binding on the employer whether or not the employer has made such an
application.

(6) The Nominal Insurer may apply for registration of a commutation agreement under section 87H
as a party to the agreement.

147 Miscellaneous provisions (cf former ss 18C (30)-(34), 18D)

(1) If an award of compensation or work injury damages is made that is the subject of a claim under
this Division, the Nominal Insurer may cause to be made such inquiries as it thinks fit to
determine the genuineness of the grounds on which the award is sought or was based if—

(a) the employer did not appear and defend the proceedings for the award of compensation or
work injury damages, or

(b) the award of compensation or work injury damages was made before the making of the
claim under this Division and was obtained in default of appearance by the employer, or by
consent of the worker and the employer, or

(c) the Nominal Insurer thinks that any such inquiries should be made for any reason it thinks
fit.

(2) The Commission or a court before which the proceedings are taken may adjourn proceedings
referred to in subsection (1) or, if an award has been made, may reopen the proceedings and
order some fit person to take and defend the proceedings in substitution for the employer, and
for those purposes all the rights of the employer are subrogated to that person.

(3) A lump sum payable to a claimant in respect of a claim under this Division may by agreement
with the Nominal Insurer, or by order of the Commission or a court, be paid to the Nominal
Insurer to be invested, applied, paid out or otherwise dealt with as agreed upon or ordered or,
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subject to any such agreement or order, as provided by section 85.

(4) In any proceedings before the Commission or a court under this Division, the Nominal Insurer or
its representative (being a barrister, solicitor, officer of the Authority or other person) may
appear before the Commission or court and exercise in respect of any matters and questions
arising out of the application the same powers, rights and authorities as an employer may
exercise in respect of a claim between a worker and an employer under this Act.

(5) The following matters are declared to be excluded matters for the purposes of section 5F of the
Corporations Act 2001 of the Commonwealth in relation to the provisions of sections 471B and
500 (2) of that Act—

(a) an application by a person for an award of compensation or work injury damages,

(b) aperson proceeding with such an application.

Note. In the absence of this subsection, sections 471B and 500 (2) of the Corporations Act 2001 of the
Commonwealth would require the leave of a Court to make or proceed with an application for compensation
or work injury damages against certain companies that are being externally administered. This section
ensures that section 5F of that Act will operate to ensure that those sections will not require the leave of the
Court directing the external administration before an application can be made or proceeded with.

(6) Any award of compensation or work injury damages made pursuant to an application authorised
by this section has effect only for the purposes of this Division and not otherwise.

148 Application of other provisions of Act

(1) For the purposes of section 13 (3), the Nominal Insurer is to have the same entitlement to recover
payments it has made to a worker in respect of a claim under this Division as an employer has in
respect of payments the employer has made to a worker under section 13.

(2) If a worker has received payments in respect of a claim under this Division, the payments are to
be treated as compensation or work injury damages (as appropriate) recovered by the worker for
the purposes of—

(a) section 64 of the former Act as continued in operation by clause 1 (2) of Part 14 of Schedule
6 to this Act, and

(b) section 151Z of this Act.

(3) The regulations may provide for the application (with such modifications as may be prescribed)
of other provisions of this Act with respect to any matter arising under this Division.

148A Nominal Insurer’s right of subrogation

If the Nominal Insurer has paid or is liable to pay an amount as compensation for which an employer
is liable under this Act or the former Act or an amount of work injury damages for which an
employer is liable, the Nominal Insurer is subrogated to any right of the employer and any insurer of
the employer to recover any amount from any other person in respect of that payment (had the
payment been made by the employer or insurer), whether the right arises by way of a liability for
contribution, apportionment of liability or otherwise.

Division 7

148B-148L (Repealed)
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Part 5 Common law remedies

Division 1 Preliminary
149 Definitions

(1) In this Part—
damages includes—

(a) any form of monetary compensation, and

(b) without limiting paragraph (a), any amount paid under a compromise or settlement of a
claim for damages (whether or not legal proceedings have been instituted),

but does not include—

(c) compensation under this Act, or
(d) additional or alternative compensation to which Division 8 of Part 3 applies, or

(e) an award of compensation or direction for compensation under Part 2 or Part 4 of the
Victims Compensation Act 1996, or

(f) a sum required or authorised to be paid under a State industrial instrument, or

(g) any sum payable under a superannuation scheme or any life or other insurance policy, or
(h) any amount paid in respect of costs incurred in connection with legal proceedings, or

(1) damages of a class which is excluded by the regulations from this definition.

(2) A reference in this Part to compensation payable under this Act includes a reference to
compensation that would be payable under this Act if a claim for that compensation were duly
made.

150 Reference to worker’s employer includes fellow workers etc
A reference in this Part to a worker’s employer includes a reference to—
(a) a person who is vicariously liable for the acts of the employer, and
(b) aperson for whose acts the employer is vicariously liable.

Division 1A Choice of law

150A The applicable substantive law for work injury claims

(1) If compensation is payable (whether or not it has been paid) under the statutory workers
compensation scheme of a State in respect of an injury to a worker, the substantive law of that
State is the substantive law that governs—

(a) whether or not a claim for damages in respect of the injury can be made, and

(b) if it can be made, the determination of the claim.

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 93 of 318


https://legacy.legislation.nsw.gov.au/*/view/act/1996/115

Workers Compensation Act 1987 No 70 [NSW]

(2) This Division does not apply if compensation is payable in respect of the injury under the
statutory workers compensation scheme of more than one State.

(3) For the purposes of this section, compensation is considered to be payable under a statutory

workers compensation scheme of a State in respect of an injury if compensation in respect of
it—

(a) would have been payable but for a provision of the scheme that excludes the worker’s right

to compensation because the injury is attributable to any conduct or failure of the worker
that is specified in that provision, or

(b) would have been payable if a claim for that compensation had been duly made, and (where

applicable) an election to claim that compensation (instead of damages) had been duly
made.

(4) A reference in this section to compensation payable in respect of an injury does not include a
reference to compensation payable on the basis of the provisional acceptance of liability.

(5) In this Division—
State includes Territory.

150B Claims to which Division applies

(1) This Division applies only to a claim for damages against a worker’s employer in respect of an
injury that was caused by—

(a) the negligence or other tort (including breach of statutory duty) of the worker’s employer, or

(b) abreach of contract by the worker’s employer.

(2) Subsection (1) (a) applies even if damages resulting from the negligence or other tort are claimed
in an action for breach of contract or other action.

(3) A reference in this Division to a worker’s employer includes a reference to—
(a) a person who is vicariously liable for the acts of the employer, and
(b) aperson for whose acts the employer is vicariously liable.

150C What constitutes injury and employment and who is employer

For the purposes of this Division—

(a) injury and employer include anything that is within the scope of a corresponding term in the
statutory workers compensation scheme of another State, and

(b) the determination of what constitutes employment or whether or not a person is the worker’s
employer is to be made on the basis that those concepts include anything that is within the scope
of a corresponding concept in the statutory workers compensation scheme of another State.

150D Claim in respect of death included

For the purposes of this Division, a claim for damages in respect of death resulting from an injury is
to be considered as a claim for damages in respect of the injury.
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150E Meaning of “substantive law”
In this Division—
a State’s legislation about damages for a work related injury means—

(a) for this State—Part 5 of this Act and Chapter 7 of the 1998 Act, and any other provision of this
Act or the 1998 Act providing for the interpretation of anything in that Part or Chapter, and

(b) for any other State—any provisions of a law of the State that is declared by the regulations to be
the State’s legislation about damages for a work related injury.

substantive law includes—

(a) alaw that establishes, modifies, or extinguishes a cause of action or a defence to a cause of
action, and

(b) alaw prescribing the time within which an action must be brought (including a law providing for
the extension or abridgment of that time), and

(c) alaw that provides for the limitation or exclusion of liability or the barring of a right of action if
a proceeding on, or arbitration of, a claim is not commenced within a particular time limit, and

(d) alaw that limits the kinds of injury, loss or damage for which damages or compensation may be
recovered, and

(e) alaw that precludes the recovery of damages or compensation or limits the amount of damages
or compensation that can be recovered, and

(f) alaw expressed as a presumption, or rule of evidence, that affects substantive rights, and

(g) aprovision of a State’s legislation about damages for a work related injury, whether or not it
would be otherwise regarded as procedural in nature,

but does not include a law prescribing rules for choice of law.
150F Availability of action in another State not relevant

(1) It makes no difference for the purposes of this Division that, under the substantive law of another
State—

(a) the nature of the circumstances is such that they would not have given rise to a cause of
action had they occurred in that State, or

(b) the circumstances on which the claim is based do not give rise to a cause of action.
(2) In this section—
another State means a State other than the State with which the injury is connected.
Division 2 Common law and other remedies generally
151 Common law and other liability preserved

This Act does not affect any liability in respect of an injury to a worker that exists independently of
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this Act, except to the extent that this Act otherwise expressly provides.

151A Effect of recovery of damages on compensation

(1) If a person recovers damages in respect of an injury from the employer liable to pay

compensation under this Act then (except to the extent that subsection (2), (3), (4) or (5) covers
the case)—

(a) the person ceases to be entitled to any further compensation under this Act in respect of the
injury concerned (including compensation claimed but not yet paid), and

(b) the amount of any weekly payments of compensation already paid in respect of the injury

concerned is to be deducted from the damages (awarded or otherwise paid as a lump sum)
and is to be paid to the person who paid the compensation, and

(c) the person ceases to be entitled to participate in any injury management program provided
for under this Act or the 1998 Act.

(2) If damages in respect of an injury are recovered from the employer liable to pay compensation
under this Act, pursuant to a cause of action that survives for the benefit of the estate of a
deceased worker under the Law Reform (Miscellaneous Provisions) Act 1944, the following

amounts of compensation are to be repaid out of the estate of the deceased worker to the person
who paid the compensation—

(a) the amount of any weekly payments of compensation already paid in respect of the injury
concerned,

(b) the amount of any permanent impairment compensation and pain and suffering
compensation already paid in respect of the injury concerned.

(3) If damages are recovered in an action under the Compensation to Relatives Act 1897 in respect

of the death of a worker from the employer liable to pay compensation under this Act in respect
of the death—

(a) the amount of any compensation under Division 1 of Part 3 paid in respect of the death is to

be deducted from the damages (awarded or otherwise paid as a lump sum) and is to be paid
to the person who paid the compensation, and

(b) aperson recovering those damages ceases to be entitled to any further compensation under
this Act in respect of the death of the worker.

(4) If a person recovers motor accident damages (other than damages to which Part 4 of the Mozor

Accident Injuries Act 2017 applies) from the employer liable to pay compensation under this
Act—

(a) the person ceases to be entitled to any further compensation under this Act in respect of the
injury concerned (including compensation claimed but not yet paid), and

(b) the amount of any compensation already paid in respect of the injury concerned is to be

deducted from the damages (awarded or otherwise paid as a lump sum) and is to be paid to
the person who paid the compensation.

(5) If a person recovers damages to which Part 4 of the Motor Accident Injuries Act 2017 applies
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from the employer liable to pay compensation under this Act—

(a) the person ceases to be entitled to any further compensation under this Act in respect of the
injury concerned (including compensation claimed but not yet paid), and

(b) the amount of any of the following compensation already paid in respect of the injury
concerned is to be deducted from the damages (awarded or otherwise paid as a lump sum)
and is to be paid to the person who paid the compensation—

(i) weekly payments of compensation,

(i) permanent impairment compensation and pain and suffering compensation, but limited
to the amount of any damages recovered for non-economic loss.

151B (Repealed)

151C 6-months delay before commencement of court proceedings against employer for
damages

(1) A person to whom compensation is payable under this Act is not entitled to commence court

proceedings for damages in respect of the injury concerned against the employer liable to pay

that compensation until 6 months have elapsed since notice of the injury was given to the
employer.

(2) Despite subsection (1), the person is entitled to commence court proceedings against the
employer if either of the following occurs—

(a) the employer wholly denies liability in respect of the injury,

(b) the employer admits partial liability in respect of the injury but the person is dissatisfied
with the extent to which liability is admitted.

(3) This section does not limit or otherwise affect the operation of Part 6 of Chapter 7 of the 1998
Act.

Note. Part 6 of Chapter 7 of the 1998 Act imposes restrictions on the commencement of court proceedings
for damages.

151D Time limit for commencement of court proceedings against employer for damages
(1) (Repealed)

(2) A person to whom compensation is payable under this Act is not entitled to commence court

proceedings for damages in respect of the injury concerned against the employer liable to pay
that compensation more than 3 years after the date on which the injury was received, except
with the leave of the court in which the proceedings are to be taken.

(3) The Limitation Act 1969 does not apply to or in respect of court proceedings to which this
section applies.

(4) This section does not apply to the commencement of court proceedings in respect of a claim

within the meaning of Part 5 of the Motor Accidents Act 1958, Chapter 5 of the Motor Accidents
Compensation Act 1999 or Part 4 of the Motor Accident Injuries Act 2017.
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151DA Time not to run for commencement of proceedings in certain cases
(1) Time does not run for the purposes of section 151D—

(al) while the determination of the claim concerned is delayed as permitted by section 281 of
the 1998 Act, but not including delay beyond 2 months after the claimant has provided all
relevant particulars about the claim as required by section 281 (2) (b) of that Act, or

Note. Delay in determining a claim beyond 2 months is only permitted on the basis that degree of
permanent impairment is not fully ascertainable and the insurer has notified the claimant of this. In such
a case, paragraph (a) of this subsection can apply (if a dispute about whether degree of permanent
impairment is fully ascertainable is the subject of medical assessment) to further prevent time running
for the purposes of section 151D.

(a) while a medical dispute as to whether the degree of permanent impairment of the injured
worker is at least 15%, or whether the degree of permanent impairment of the injured
worker is fully ascertainable, is the subject of a referral for determination by the
Commission or a referral for assessment under Part 7 of Chapter 7 of the 1998 Act
(including any further assessment under section 329 of that Act), or

(a2) during the period of 1 month after an offer of settlement is made to the claimant pursuant to
the determination of the claim as and when required by the 1998 Act, or

(a3) while an assessment under Part 7 of Chapter 7 of the 1998 Act in respect of a medical
dispute referred to in paragraph (a) is the subject of a pending appeal under section 327 of
the 1998 Act, or

(b) while a pre-filing statement served in accordance with section 315 of the 1998 Act in
respect of the claim concerned remains current.

(2) A pre-filing statement remains current from the time it is served until it is struck out under this
section on the application of the person (the defendant) on whom it was served or it is
withdrawn by the person who served it, whichever happens first.

(3) The defendant may apply to the President to have the pre-filing statement struck out by order of
the President. Such an application may not be made until at least 6 months have elapsed after the

defendant served on the claimant a defence to the claim in accordance with section 316 of the
1998 Act.

(4) The President may order that a pre-filing statement be struck out but must not do so if satisfied
that the degree of permanent impairment of the injured worker is not yet fully ascertainable and
the matter is the subject of a referral under Part 7 of Chapter 7 of the 1998 Act for assessment of
the degree of permanent impairment of the injured worker.

(5) A medical dispute is considered to be the subject of a referral for assessment under Part 7 of
Chapter 7 of the 1998 Act even if the medical assessor has declined to make an assessment of
the degree of permanent impairment of the injured worker until satisfied that the degree of
permanent impairment is fully ascertainable.

(6) The President may delegate to a Deputy President any function of the President under this
section (except this power of delegation), but only if the President is satisfied that the delegation
is necessary to avoid a conflict of interest or the appearance of bias.

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 98 of 318



Workers Compensation Act 1987 No 70 [NSW]

Division 3 Modified common law damages
151E Application—modified common law damages
(1) This Division applies to an award of damages in respect of—
(a) an injury to a worker, or
(b) the death of a worker resulting from or caused by an injury,
being an injury caused by the negligence or other tort of the worker’s employer.

(2) This Division does not apply to an award of damages to which Part 6 of the Motor Accidents Act

1988, Chapter 5 of the Motor Accidents Compensation Act 1999 or Part 4 of the Motor Accident
Injuries Act 2017 applies.

Note. However, this Division will generally apply in the case of an injury to a coal miner if the injury is caused

by an off-road motor accident and there is no motor accident insurer on risk (see section 3D of the Motor

Accidents Act 1988, section 3B of the Mofor Accidents Compensation Act 1999 and section 1.10 of the Motor
Accident Injuries Act 2017).

(2A) This Division does not apply to an award of damages if the damages arise from abuse against a
child (whether arising under Part 1B of the Civil Liability Act 2002 or the common law).

(3) This Division applies to an award of damages in respect of an injury caused by the negligence or
other tort of the worker’s employer even though the damages are recovered in an action for
breach of contract or in any other action.

(4) Subsection (3) is enacted for the avoidance of doubt and has effect in respect of actions brought
before as well as after the commencement of that subsection.

151F General regulation of court awards
A court may not award damages to a person contrary to this Division.
151G Only damages for past and future loss of earnings may be awarded
(1) The only damages that may be awarded are—
(a) damages for past economic loss due to loss of earnings, and
(b) damages for future economic loss due to the deprivation or impairment of earning capacity.

(2) This section does not apply to an award of damages in an action under the Compensation to
Relatives Act 1897.

151H No damages unless permanent impairment of at least 15%

(1) No damages may be awarded unless the injury results in the death of the worker or in a degree of
permanent impairment of the injured worker that is at least 15%.

Note. Section 322 of the 1998 Act provides that the assessment of the degree of permanent impairment is to

be made in accordance with Workers Compensation Guidelines. That section also provides that impairments
that result from the same injury are to be assessed together.

(2) In assessing whether the 15% threshold has been met (that is, whether the degree of permanent
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impairment resulting from an injury is at least 15%)—

(a) impairment resulting from physical injury is to be assessed separately from impairment
resulting from psychological injury, and

(b) in assessing impairment resulting from psychological injury, no regard is to be had to
impairment that results from a secondary psychological injury, and

(c) the 15% threshold is not met unless the degree of permanent impairment resulting from
physical injury is at least 15% or the degree of permanent impairment resulting from
psychological injury is at least 15%.

Note. This does not prevent an award of damages in respect of both psychological and physical injuries
together once the 15% threshold has been met for one or the other.

(3) In assessing the degree of permanent impairment that results from a physical injury, no regard is
to be had to any impairment or symptoms resulting from a psychological injury.

(4) The degree of permanent impairment that results from an injury is to be assessed as provided by
this section and Part 7 (Medical assessment) of Chapter 7 of the 1998 Act.

(5) In this section—
psychological injury includes psychiatric injury.

secondary psychological injury means a psychological injury to the extent that it arises as a
consequence of, or secondary to, a physical injury.

1511 Calculation of past and future loss of earnings

(1) In awarding damages, the court is to disregard the amount (if any) by which the injured or
deceased worker’s net weekly earnings would (but for the injury or death) have exceeded the
amount that is the maximum amount of weekly payments of compensation under section 34
(even though that maximum amount under section 34 is a maximum gross earnings amount).

(2) The maximum amount of weekly payments of compensation under section 34 for a future period
is to be the amount that the court considers is likely to be the amount for that period having
regard to the operation of Division 6 of Part 3 (Indexation of amounts of benefits).

(3) This section applies even though weekly payments of compensation to the worker concerned are
not subject to the maximum amount prescribed under section 34.

1511A Retirement age

In awarding damages for future economic loss due to deprivation or impairment of earning capacity
or (in the case of an award of damages under the Compensation to Relatives Act 1897) loss of
expectation of financial support, the court is to disregard any earning capacity of the injured worker
after pension age (as defined in the Social Security Act 1991 of the Commonwealth for persons other

than veterans).
151J Damages for future economic loss—discount rate

(1) For the purposes of an award of damages, the present value of future economic loss is to be
qualified by adopting the prescribed discount rate.
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(2) The prescribed discount rate is—
(a) a discount rate of the percentage prescribed by the regulations, or
(b) if no percentage is so prescribed, a discount rate of 5 per cent.

(3) Except as provided by this section, nothing in this section affects any other law relating to the
discounting of sums awarded as damages.

151K, 151KA (Repealed)

151L Mitigation of damages

(1) In assessing damages, the court must consider the steps that have been taken, and that could
reasonably have been or be taken by the injured worker to mitigate those damages.

(2) In particular, the court must consider the following matters—

(a) whether the injured worker has undergone appropriate medical treatment,

(b) whether the injured worker has promptly sought suitable employment from the employer or,
if necessary, suitable alternative employment,

(c) whether the injured worker has duly complied with the worker’s obligations under Chapter 3
of the 1998 Act (Workplace injury management),

(d) whether the injured worker has sought appropriate rehabilitation training.

(3) In any proceedings for damages, the person claiming damages has the onus of proving that all
reasonable steps to mitigate damages have been taken by the injured worker. However, the
person claiming damages does not have the onus of establishing that the steps referred to in
paragraphs (b)—(d) of subsection (2) have been taken, and the court assessing damages does not
have to take the matters referred to in those paragraphs into account, unless it is established that
before those steps could reasonably be expected to have been taken the worker was made aware
by the employer or insurer that the worker was required to take those steps.

(4) In any proceedings for damages, a written report by a person who provided medical or

rehabilitation services to the injured worker is admissible as evidence of any such steps taken by
that worker.

151M Payment of interest

(1) Limited statutory entitlement A plaintiff has only such right to interest on damages as is
conferred by this section.

(2), (3) (Repealed)
4)

(a) Interest is not payable (and a court cannot order the payment of interest) on damages
unless—

(i) information that would enable a proper assessment of the plaintiff’s claim has been
given to the defendant and the defendant has had a reasonable opportunity to make an
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offer of settlement (where it would be appropriate to do so) in respect of the plaintiff’s
full entitlement to all damages of any kind but has not made such an offer, or

(i) the defendant has had a reasonable opportunity to make a revised offer of settlement
(where it would be appropriate to do so) in the light of further information given by the
plaintiff that would enable a proper assessment of the plaintift’s full entitlement to all
damages of any kind but has not made such an offer, or

(iii) the defendant has made an offer of settlement, the amount of all damages of any kind
awarded by the court (without the addition of any interest) is more than 20% higher
than the highest amount offered by the defendant and the highest amount is

unreasonable having regard to the information available to the defendant when the
offer was made.

(b) The highest amount offered by the defendant is not unreasonable if, when the offer was
made, the defendant was not able to make a reasonable assessment of the plaintift’s full
entitlement to all damages of any kind.

(c) For the purposes of this subsection, an offer of settlement must be in writing.

(5) Calculation of interest If a court is satisfied that interest is payable under subsection (4) on
damages—

(a) the amount of interest is to be calculated for the period from the date of the death of or
injury to the worker until the date on which the court determines the damages, and

(b) the amount of interest is to be calculated in accordance with the principles ordinarily applied
by the court for that purpose, subject to this section.

(6) Rate of interest The rate of interest to be used in any such calculation is three-quarters of the rate
prescribed for the purposes of section 101 of the Civil Procedure Act 2005 for the period
concerned.

(7) Judgment debts Nothing in this section affects the payment of interest on a debt under a
judgment or order of a court.

151N Contributory negligence—generally

(1) The common law and enacted law as to contributory negligence apply to awards of damages,
except as provided by this section.

(2) Damages for deprivation or impairment of earning capacity are not to be reduced because of
contributory negligence below the amount that the court estimates would have been payable by
way of a commutation of weekly payments of compensation under Division 9 of Part 3 if the
person concerned were eligible to be paid a lump sum under that Division.

(3) In an action for the award of damages founded on a breach of a statutory duty imposed on a
defendant, contributory negligence on the part of the injured worker is not a complete defence,
but the damages recoverable are to be reduced by such percentage as the court thinks just and
equitable having regard to the person’s share in the responsibility for the damages.

(4) Part 3 of the Law Reform (Miscellaneous Provisions) Act 1965 applies to an action for damages
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referred to in subsection (3).

(5) In an action for the award of damages under the Compensation to Relatives Act 1897, section 13
of the Law Reform (Miscellaneous Provisions) Act 1965 does not apply so as to prevent the
reduction of damages by the contributory negligence of the deceased person.

1510 Defence of voluntary assumption of risk

The defence of volenti non fit injuria is not available in an action for the award of damages but,
where that defence would otherwise have been available, the amount of any damages is to be reduced
to such extent as is just and equitable on the presumption that the injured or deceased person was
negligent in failing to take sufficient care for his or her own safety.

151P (Repealed)

151Q Structured settlements

(1) This section applies to an award of damages if the plaintiff requests that it apply. In making an
order under this section the court is to give preference to the views of the injured worker.

(2) If this section applies to an award of damages, the court—

(a) may separately determine the amount of damages for future economic loss and the amount
of damages for past economic loss, and

(b) may order that any damages determined by the court for future economic loss are to be paid
in accordance with such arrangements as the court determines or approves.

(3) In making an order under this section, the court is required to have regard to the following
matters—

(a) the ability of the plaintiff to manage and invest any lump sum award of damages,
(b), (¢) (Repealed)

(d) the views of the defendant in relation to the proposed order,

(e) such other matters as the court considers appropriate.

(4) In making an order under this section relating to damages for impairment of earning capacity, the

court may order the damages to be used to purchase an annuity for the plaintiff on such terms as
the court considers appropriate.

(5) (Repealed)

(6) Arrangements determined or approved under this section may include provision that payments of

damages for impairment of earning capacity are to be made at intervals of not more than 12
months.

(7) A party to any arrangements determined or approved under this section may apply to the court at
any time for an order varying or terminating the arrangements.

(8) The court may, on an application under subsection (7), make such order as it considers
appropriate, having regard to the provisions of this section.
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(9) The regulations may make provision for or with respect to any matter dealt with in this section

and, in particular, may impose conditions or limitations on the orders that may be made under
this section or otherwise regulate the making of those orders.

151R Exemplary or punitive damages

A court may not award exemplary or punitive damages to a person in an award of damages.

151S Court to apportion damages etc

(1) If a judgment is obtained for payment of damages to which this Division applies as well as for

other damages, the court is required, as part of the judgment, to declare what portion of the sum
awarded by the judgment is damages to which this Division applies.

(2) In any such case the court is required to apportion any costs awarded.

151T Costs

(1) Subject to the rules of court, if a court awards costs to a plaintiff by reference to the amount

recovered by the plaintiff, that amount is to be taken to be the amount recovered as qualified, or
after making any deduction or reduction, in accordance with this Division.

(2) (Repealed)

Division 4 Retrospective restoration of modified common law
151U Modified common law to apply from 30 June 1987
(1) This Part applies to a cause of action in respect of—
(a) an injury received by a worker at or after 4 pm on 30 June 1987, or

(b) the death of a worker resulting from or caused by such an injury.

(2) This Part has effect as if sections 149 and 150, as originally enacted, had never been enacted.

151V Election provisions not to apply

(1) Section 151A (Election—damages or “Table of Disabilities” compensation) does not apply—
(a) inrespect of an injury received before 4 pm on 30 June 1989, or
(b) in respect of an injury received at or after that time and before the commencement of section

151A (but that section does apply in respect of any such injury if the person concerned
accepts payment of permanent loss compensation after the commencement of that section).

(2) If a person commences proceedings to recover damages, or accepts payment of damages, in
respect of an injury to which section 151A does not so apply—
(a) the person is not entitled to any permanent loss compensation claimed but not yet received,
and

(b) the amount of any such compensation previously paid is to be deducted from those
damages.
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(3) (Repealed)
151W Time limit for commencement of court proceedings extended

In the application of section 151D to an injury received before the date of assent to the Workers
Compensation (Amendment) Act 1991, the injury is to be taken to have been received on that date.

151X Insurance policies to cover retrospective claims
(1) A policy of insurance issued or renewed under this Act before the commencement of this section

extends (and is to be taken to have always extended) to the employer’s liability independently of
this Act for which the employer is required to obtain a policy of insurance under section 155.

(2) Any liability to which a policy of insurance extends because of this section is also a liability to
which any corresponding policy of re-insurance extends.

151Y Funding of self-insurers, government employers etc for retrospective claims

(1) This section applies to the following employers—

(a) self-insurers,
(b) employers who obtained a policy of insurance from a specialised insurer,

(c) Government employers insured under a policy of insurance from the Government Insurance
Office,

(d) employers who obtained a policy of insurance under the former Act for a period that

extended beyond 4 pm on 30 June 1987 (not being a policy assigned to a licensed insurer
under clause 10 of Part 15 of Schedule 6).

(2) The Authority may establish a special account within the Workers Compensation Operational
Fund for the purposes of this section.

(3) The Authority may require licensed insurers and former licensed insurers to pay into the special
account such amounts as the Authority may direct by notice served on the insurers concerned.

(3A) Amounts paid into the special account may be refunded for the purposes of making necessary
adjustments.

(4) The Authority may recover as a debt in a court of competent jurisdiction any payment which an
insurer does not pay in accordance with a direction under this section.

(5) The Authority may from the special account pay such amounts as it considers appropriate to
fund the liability of employers for the relevant part of retrospective claims (being employers

who, at the time of the injury giving rise to the claim, were employers to whom this section
applies).

(6) For the purposes of this section—

(a) retrospective claims are claims for damages to which those employers have become liable
because of the enactment of the Workers Compensation (Benefits) Amendment Act 1989 in

respect of injuries received by workers after 4 pm on 30 June 1987 and before 4 pm on 30
June 1989, and
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(b) the relevant part of a retrospective claim is that part that the Authority estimates represents
the amount of damages (and associated expenses) in excess of the amount of workers
compensation which was or would have been payable in respect of the injury concerned.

(7) The Authority is not obliged to fund a liability of an employer under this section and may
impose conditions on the making of payments under this section.

(8) The Authority is not to fund an employer in respect of any liability for which the employer is
already indemnified under a policy of insurance (or re-insurance) to which this Act does not
apply.

(9) This section does not limit the liability of a specialised insurer, the Self Insurance Corporation or
any other insurer under a policy of insurance to which section 151X applies.

Division 5 Miscellaneous provisions
151Z Recovery against both employer and stranger

(1) If the injury for which compensation is payable under this Act was caused under circumstances
creating a liability in some person other than the worker’s employer to pay damages in respect
of the injury, the following provisions have effect—

(a) the worker may take proceedings both against that person to recover damages and against
any person liable to pay compensation under this Act for payment of that compensation, but
is not entitled to retain both damages and compensation,

(b) if the worker recovers firstly compensation and secondly those damages, the worker is liable
to repay out of those damages the amount of compensation which a person has paid in

respect of the worker’s injury under this Act, and the worker is not entitled to any further
compensation,

Note. See also section 151N of this Act and section 10 of the Law Reform (Miscellaneous Provisions)
Act 1965 in relation to the application of other laws concerning contributory negligence.

(c) if the worker firstly recovers those damages the worker is not entitled to recover
compensation under this Act,

(d) if the worker has recovered compensation under this Act, the person by whom the
compensation was paid is entitled to be indemnified by the person so liable to pay those
damages (being an indemnity limited to the amount of those damages),

(e) if any payment is made under the indemnity and, at the time of the payment, the worker has
not obtained judgment for damages against the person paying under the indemnity, the

payment is, to the extent of its amount, a defence to proceedings by the worker against that
person for damages,

(el) if any payment is made under the indemnity and, at the time of the payment, the worker
has obtained judgment for damages against the person paying under the indemnity (but

judgment has not been satisfied), the payment, to the extent of its amount, satisfies the
judgment,

(f) all questions relating to matters arising under this section are, in default of agreement, to be
settled by action or, with the consent of the parties, by the Commission.
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(1A) In the application of subsection (1) (b) in relation to a worker who recovers motor accident
damages to which Part 4 of the Motor Accident Injuries Act 2017 applies in respect of an
injury—

(a) the liability of the worker to repay the amount of compensation already paid does not

include any amount of compensation already paid under Division 3 (Compensation for

medical, hospital and rehabilitation expenses etc) of Part 3 of this Act in respect of the
injury concerned, and

(b) the liability of the worker to repay the amount of any permanent impairment compensation

and pain and suffering compensation already paid is limited to the amount of any damages
recovered for non-economic loss.

(1B) Any amount that is excluded under subsection (1A) from the amount that a worker is liable to

repay out of damages is excluded from the indemnity to which a person is entitled under
subsection (1) (d).

(2) If; in respect of an injury to a worker for which compensation is payable under this Act—

(a) the worker takes or is entitled to take proceedings independently of this Act to recover
damages from a person other than the worker’s employer, and

(b) the worker also takes or is entitled to take proceedings independently of this Act to recover
damages from that employer,

the following provisions have effect—

(c) the damages that may be recovered from the person by the worker in proceedings referred to
in paragraph (a) are to be reduced by the amount by which the contribution which the
person would (but for this Part) be entitled to recover from the employer as a joint tortfeasor
or otherwise exceeds the amount of the contribution recoverable,

(d) the amount of the contribution that the person is entitled to recover from the employer as a
joint tortfeasor or otherwise is to be determined as if the whole of the damages were
assessed in accordance with provisions of Division 3 as to the award of damages,

(e) if the worker does not take proceedings against that employer or does not accept satisfaction
of the judgment against that employer, subsection (1) applies as if the worker had not been
entitled to recover damages from that employer, except that—

(i) if the compensation paid by that employer exceeds the amount of the contribution that
could be recovered from that employer as a joint tortfeasor or otherwise—the
indemnity referred to in subsection (1) (d) is for the amount of the excess only, and

(i1) if the compensation paid by that employer does not exceed the amount of that
contribution—subsection (1) (d) does not apply and the employer has, to the extent of
the compensation so paid, a defence to an action for such a contribution.

(3) This section applies to proceedings taken independently of this Act by a person to whom
compensation is payable under this Act in respect of the death of a worker as a result of an
injury.

(4) If a worker is liable under subsection (1) (b) to repay any money out of damages recovered by
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the worker, the worker is not liable to repay the money out of any damages payable after the

date of recovery by way of periodic or other payments for loss of future earnings or earning
capacity or for future expenses.

(5) For the avoidance of doubt, this section applies and is taken always to have applied to the
recovery of compensation or damages, whether or not the compensation or damages were paid

under an award or judgment. For example, compensation or damages may be paid under an
agreement.

151AA Abolition of doctrine of common employment

(1) Itis not a defence to an employer who is sued in respect of any personal injury caused by the
negligence of a person employed by the employer that the person so employed was, at the time
the personal injury was caused, in common employment with the person injured.

(2) This section applies to every case in which the relation of employer and employee exists,
whether the contract of employment is made before or after the commencement of this section,
and whether or not the employment is one to which the other provisions of this Act apply.

(3) In this section—

employer includes the Crown but does not include any person who by any provision of this Act
is deemed to be an employer.

personal injury includes—

(a) death, and
(b) any disease, and

(c) any impairment of the physical or mental condition of a person.

151AAA Special provision for common law liabilities under pre-1995 policies

(1) A policy of insurance issued before 1 September 1995 (including a policy issued under the
former Act) operates in respect of a liability of the employer for an injury to a worker that arises
independently of this Act or the former Act as if the liability arose at the time of injury.

Note. 1 September 1995 was the commencement date of the Workers Compensation (General) Regulation
1995 which adopted a new form of workers compensation insurance policy that made it clear that the policy

covered a common law liability of the employer for an injury to a worker received during the term of the policy
even if liability in respect of the injury arose after the period for which the policy was in force.

(2) This section does not apply to a liability in respect of an occupational disease within the meaning
of section 151AB.

151AB Special insurance provisions relating to occupational diseases
(1) If an employer is liable independently of this Act for damages for an occupational disease
contracted by a worker, the following provisions have effect for the purposes of any policy of

insurance obtained by the employer—

(a) the liability is taken to have arisen when the worker was last employed by the employer in
employment to the nature of which the disease was due, subject to paragraph (b),
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(b) if the worker was employed by the employer in employment to the nature of which the
disease was due both before and after the relevant commencement, the liability is taken to
have arisen both when the worker was last employed by the employer in employment to the
nature of which the disease was due before the relevant commencement and when the

worker was last employed by the employer in employment to the nature of which the
disease was due after the relevant commencement.

(2) In a case in which subsection (1) (b) applies, 2 insurers will be liable under policies of insurance
to indemnify the employer (or pay damages to the worker) and the following provisions apply
with respect to those insurers (referred to in this subsection as the responsible insurers)—

(a) Of the responsible insurers, the one that is the insurer in respect of the employer’s liability

that arose after the relevant commencement is to be the insurer primarily responsible for
the claim.

(b) The responsible insurers can however agree as to which of them is to be primarily
responsible for the claim or the court can order that one of them is to be the insurer
primarily responsible, and any such agreement or order overrides paragraph (a).

(c) The insurer who is primarily responsible for the claim is to act for both the responsible
insurers in respect of any claim for the damages and has sole liability for the claim (that is,
it is to indemnify the employer for the full amount of the damages or is to pay the full
amount of damages to the worker, without any right to a contribution from any other
insurer, except as provided by paragraph (d)).

(d) The insurer who is primarily responsible is entitled to recover from the other responsible
insurer half of the amount paid as damages to the worker, half of the amount paid in respect
of the worker’s legal costs and half of such reasonable amount as the insurer primarily
responsible may have incurred in respect of its own legal expenses in the matter.

(3) If 2 or more employers are jointly or severally liable for damages referred to in this section, the
provisions of this section apply separately to each employer.

(4) This section does not affect the amount of damages recoverable by a worker.

(5) This section applies to any liability arising before or after the commencement of this Act and to
any policy of insurance issued before or after that commencement.

(6) In sections 151AB and 151AC—

occupational disease means a disease of such a nature as to be contracted by a gradual process,
and includes—

(a) a dust disease as defined by the Workers’ Compensation (Dust Diseases) Act 1942, and
(b) total or partial loss of sight which is of gradual onset, and

(c) the condition known as “boilermaker’s deafness” or any deafness of similar origin.
relevant commencement means—

(a) except as provided by paragraph (b)—4 pm on 30 June 1987, or

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 109 of 318


https://legacy.legislation.nsw.gov.au/*/view/act/1942/14

Workers Compensation Act 1987 No 70 [NSW]

(b) in the case of an employer who was insured under a policy of insurance that was assigned as
referred to in clause 10 of Part 15 of Schedule 6 to this Act—the commencement of the
period of insurance of the policy so assigned.

151AC Further special insurance provisions relating to dust diseases

(1) Application of this section This section applies in relation to an employer who is liable
independently of this Act for damages for a dust disease as defined by the Workers’
Compensation (Dust Diseases) Act 1942 contracted by a worker, where there is a dispute as to
which of 2 or more insurers in a category of insurers is liable to indemnify the employer under
any of the provisions of section 151AB.

(2) Designated insurer to be responsible pending resolution of dispute For the purposes of section
151AB, and pending resolution of the dispute, the insurer who is the designated insurer in the
relevant category under this section is to be treated as being the insurer who is so liable to
indemnify the employer. Section 151AB has effect, and is to be construed, accordingly.

(3) Identification of designated insurer The following provisions have effect for the purpose of
determining which insurer among the following categories of insurers is the designated insurer
for the purposes of this section—

(a) If, in the case of a liability that arose before the relevant commencement, there is a dispute
as to which of 2 or more insurers is liable to indemnify the employer under section 151AB,
the insurer who was the last of those insurers to be the employer’s insurer while the worker
was employed before that commencement by that employer is the designated insurer.

(b) If, in the case of a liability that arose after the relevant commencement, there is a dispute as
to which of 2 or more insurers is liable to indemnify the employer under section 151AB, the
insurer who was the last of those insurers to be the employer’s insurer while the worker was
employed after that commencement by that employer is the designated insurer.

(c) If, in the case of a liability that arose partly before and partly after the relevant
commencement, there is a dispute as to which of 2 or more insurers is liable to indemnify
the employer under section 151AB in respect of any liability that arose before that
commencement, the insurer who was the last of those insurers to be the employer’s insurer
while the worker was employed before that commencement by that employer is the
designated insurer.

(d) If, in the case of a liability that arose partly before and partly after the relevant
commencement, there is a dispute as to which of 2 or more insurers is liable to indemnify
the employer under section 151AB in respect of any liability that arose after that
commencement, the insurer who was the last of those insurers to be the employer’s insurer
while the worker was employed after that commencement by that employer is the
designated insurer.

(4) However, the insurers in a category may agree as to which of them is to be the designated insurer
or the Dust Diseases Tribunal can order that any one of them is to be the designated insurer, and
any such agreement or order overrides subsection (3).

(5) Designated insurer to act for other insurers In addition to the provisions of section 151AB—

(a) where subsection (3) (a) or (b) applies—the designated insurer who is the insurer liable
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under section 151AB (1) is to act for all the insurers in the relevant category in the carriage
of the insurance aspects of the claim, and

(b) where subsection (3) (c) or (d) applies—the designated insurer who is the insurer who is
primarily responsible under section 151AB (2) is to act for all the insurers in the 2 relevant
categories in the carriage of the insurance aspects of the claim.

(6) Other insurers can make submissions as to damages Despite subsection (5), if the damages
payable to or in respect of the worker have not been assessed, any of the other insurers in
dispute may, with the leave of the Dust Diseases Tribunal, make submissions to the Tribunal
relating to the amount of damages payable.

(7) Methods of resolving dispute The dispute may be resolved by such processes as the parties to the
dispute agree or as are otherwise available.

(8) Arbitration under special provisions However, if the dispute has not been resolved by the
relevant time, it is to be resolved by arbitration under section 38 of the Dust Diseases Tribunal
Act 1989, unless the Dust Diseases Tribunal otherwise orders (whether before or after the
arbitration commences). The relevant time is—

(a) subject to paragraph (b), the time when the total amount of damages is assessed and payable,
or

(b) if the designated insurer pays the total amount of damages assessed, together with all costs
payable, to or in respect of the worker, such later time as one of the parties to the dispute
notifies to the other party or parties to the dispute.

(9) Nature of resolution of dispute For the purposes of this section, the dispute is not resolved until it
has been determined which of the insurers in dispute was the insurer when the worker was last
employed at the relevant time by the employer in an employment to the nature of which the
disease was due. That insurer is referred to in the following provisions of this section as an
insurer who is liable.

(10) Adjustment after resolution of dispute If, on resolution of the dispute, it is determined that a
designated insurer is not an insurer who is liable, then (in addition to any other liabilities) the
insurer who is liable—

(a) is liable to reimburse or indemnify the designated insurer for any amounts already paid by
the designated insurer in that capacity (including any amounts paid on an interim basis), and

(b) is liable to reimburse or indemnify the employer for any costs of the worker already ordered
by the Dust Diseases Tribunal, and

(c) is (subject to any order of the Dust Diseases Tribunal) liable to pay the reasonable costs of
any of the insurers in dispute incurred in earlier proceedings before the Tribunal because the
insurer who is liable disputed liability (thereby giving rise wholly or in part to the dispute),
and

(d) without affecting the generality of paragraph (c), is (subject to any order of the Dust
Diseases Tribunal) liable to pay the reasonable costs of any of the insurers in dispute (other
than the designated insurer) incurred in any such earlier proceedings in making submissions
to the Tribunal relating to the amount of damages payable to or in respect of the worker.
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(11) If, on resolution of the dispute, it is determined that a designated insurer is an insurer who is
liable, then (in addition to any other liabilities) the insurer who is liable—

(a) is liable to reimburse or indemnify the employer for any costs of the worker already ordered
by the Dust Diseases Tribunal, and

(b) 1is (subject to any order of the Dust Diseases Tribunal) liable to pay the reasonable costs of
any of the insurers in dispute incurred in earlier proceedings before the Tribunal because the

insurer who is liable disputed liability (thereby giving rise wholly or in part to the dispute),
and

(c) without affecting the generality of paragraph (b), is (subject to any order of the Dust
Diseases Tribunal) liable to pay the reasonable costs of any of the insurers in dispute
incurred in any such earlier proceedings in making submissions to the Tribunal relating to
the amount of damages payable to or in respect of the worker.

(12) Parties to dispute An insurer may be or become a party to the dispute even though the insurer
was not a party to or represented in the original proceedings before the Dust Diseases Tribunal.
Without limiting the foregoing, an insurer becomes a party to the dispute on being joined as a
party to an arbitration under section 38 of the Dust Diseases Tribunal Act 1989.

(13) Rules This section has effect subject to orders of the Dust Diseases Tribunal under rules referred
to in section 33 (4) (n) of the Dust Diseases Tribunal Act 1989.

(14) Transitional This section applies to causes of action arising before or after the commencement of
this section, and extends to proceedings instituted before that commencement but only if no
hearing in the proceedings has started before that commencement.

(15) Definition In this section—

category of insurers means the category consisting of the insurers in dispute as referred to in a
paragraph of subsection (3).

151AD No damages for nervous shock injury to non-workers

(1) No damages for pure mental harm may be awarded against an employer liable to pay
compensation under this Act in respect of the death of or injury to a worker if the pure mental
harm arises wholly or partly from mental or nervous shock in connection with the death of or

injury to the worker unless the pure mental harm is a work injury (that is, an injury to the worker
or to another worker).

Note. This section prevents a claim for damages for nervous shock when the nervous shock is not a work

injury. It prevents claims for damages by relatives of an injured or deceased worker because their injuries are
not work injuries.

(2) In this section, pure mental harm has the same meaning as in Part 3 of the Civil Liability Act
2002.

Part 6

152-154 (Repealed)
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Part 7 Insurance

Division 1A Provisions relating to Nominal Insurer, Insurance Fund and
scheme agents

Subdivision 1 Nominal Insurer

154A Establishment of Nominal Insurer
(1) There is established by this Act a Workers Compensation Nominal Insurer.
(2) The Nominal Insurer—

(a) is a legal entity, and

(b) may take proceedings and be proceeded against in the name of the Workers Compensation
Nominal Insurer, and

(c) may, for the purpose of enabling it to exercise its functions, purchase, exchange, take on
lease, hold, dispose of and otherwise deal with property, and

(d) may do and suffer all other things that persons may, by law, do and suffer and that are
necessary for, or incidental to, the exercise of its functions.

(3) The Nominal Insurer is not and does not represent the State or any authority of the State.

(4) For the avoidance of doubt, the Nominal Insurer is not a government agency for the purposes of
Part 11 of the Public Works and Procurement Act 1912.

154B Functions of Nominal Insurer

(1) The Nominal Insurer is taken to be a licensed insurer as if it were the holder of a licence in force
under Division 3 of Part 7 and as if that licence were not subject to any conditions.

(2) The Nominal Insurer has such functions as may be necessary or convenient for enabling the
Nominal Insurer to function and operate to the fullest extent as a licensed insurer.

(3) Without limiting subsection (2), the Nominal Insurer may issue directions to any employer with
respect to the insurance arrangements of the employer.

(4) The Nominal Insurer has such other functions as may be conferred or imposed on the Nominal
Insurer by or under this or any other Act or law or by the regulations.

(5) The liabilities of the Nominal Insurer as insurer under a policy of insurance can only be satisfied
from the Insurance Fund and are not liabilities of the State, ICNSW or any authority of the State.

154C Authority to act for Nominal Insurer
(1) ICNSW acts for the Nominal Insurer and anything done or omitted to be done by ICNSW on
behalf of or in the name of the Nominal Insurer is taken to have been done or omitted by the

Nominal Insurer.

(2) In acting for the Nominal Insurer, ICNSW has and may exercise all the functions of ICNSW
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under this Act, the 1998 Act or any other Act or law.

(3) A liability incurred by ICNSW when acting for the Nominal Insurer is a liability of the Nominal
Insurer and not a liability of ICNSW or the State.

(4) To remove doubt, it is declared that the provisions of Division 2A of Part 3 of the Government
Sector Audit Act 1983 extend to authorise a performance audit by the Auditor-General under that
Division in respect of any activities of ICNSW when acting for the Nominal Insurer.

154CA Nominal Insurer functions of ICNSW

(1) ICNSW has such additional functions as may be necessary or convenient for enabling ICNSW to
act for the Nominal Insurer and to ensure that the functions of the Nominal Insurer are able to be
exercised without restriction by any of ICNSW’s other functions.

(2) When acting for the Nominal Insurer, ICNSW has and may exercise all the functions of the
Nominal Insurer and is not limited by any of ICNSW’s other functions.

(3) When acting for the Nominal Insurer, ICNSW must exercise its functions so as to ensure the
efficient exercise of the functions of the Nominal Insurer and the proper collection of premiums

for policies of insurance and the payment of claims in accordance with this Act and the 1998
Act.

154CB Auditing of Nominal Insurer

(1) The Auditor-General is to inspect and audit the accounts and records of financial transactions of
or relating to the Nominal Insurer at least once during each financial year.

(2) The Auditor-General is to report to the Minister as to the result of any such inspection and audit

and as to such irregularities or other matters as in the judgment of the Auditor-General call for
special notice.

(3) The Auditor-General is to include a reference to any audit conducted under this section in the
report referred to in section 52 (1) of the Government Sector Audit Act 1983 or in any special

report that the Auditor-General may at any time think fit to make under section 52 (3) of that
Act.

(4) The Nominal Insurer must pay to the Auditor-General out of the Insurance Fund such amounts,
at such times, as the Minister decides towards defraying the costs and expenses of any
inspection and audit under this section.

Note. The Auditor-General has powers under section 36 of the Government Sector Audit Act 1983 in respect of an
inspection and audit under this section.

Subdivision 2 Insurance Fund
154D Establishment and operation of Insurance Fund
(1) There is established a fund to be known as the “Workers Compensation Insurance Fund”.

(2) The assets of the Insurance Fund are subject to a statutory trust to be held on trust for the
purposes to which assets of the Insurance Fund are authorised or required to be applied by or
under this Act and for the benefit of workers and employers as provided by this Act.
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(3) The Nominal Insurer is responsible for managing the operation of the Insurance Fund, including
the investment of the assets of the Insurance Fund. The assets of the Insurance Fund may be
invested in such manner as the Nominal Insurer thinks fit, subject to the investment strategies
determined by ICNSW under the State Insurance and Care Governance Act 2015.

(4) Employers are entitled to participate in the distribution of any surplus in the Insurance Fund, and
are responsible for meeting any deficit in the Insurance Fund, by means of the fixing of
premiums, levies and contributions as provided by this Act.

(5) The assets of the Insurance Fund cannot be applied for the purpose of enabling any payment as a
dividend to the credit of the Consolidated Fund, whether by virtue of a direction of the Minister
under this Act or the 1998 Act or pursuant to a requirement under section 5.4 of the Government
Sector Finance Act 2018, or otherwise.

(6) For the purposes of this Act and any other Act or law, each of the State, the Nominal Insurer,
ICNSW and any authority of the State—

(a) has no beneficial interest in or entitlement to the assets of the Insurance Fund, and

(b) has no liability to meet any deficit in the Insurance Fund and no entitlement to any surplus
in the Insurance Fund, and

(c) is not trustee of the Insurance Fund.

(7) The regulations may make provision for or with respect to the manner in which the financial
statements of, or relating to, the Insurance Fund are to be prepared.

154E Assets of Insurance Fund

(1) The following amounts are to be paid to, and become the assets of, the Insurance Fund—

(a) premiums received by the Nominal Insurer for policies of insurance issued under this Act,

(b) other amounts paid to the Nominal Insurer in connection with any such policy of insurance,
including—

(i) any amount paid by the Authority under section 175, and

(i) any late payment fee paid by an employer for the late payment of a premium, and

(iii) any amount repaid by an employer pursuant to section 160, and

(iv) any money recovered under section 151Z (or under section 64 of the former Act), and
(v) any money recovered under a re-insurance contract or arrangement,

(c) income (including realised and unrealised capital gains) arising from the investment of the
assets of the Insurance Fund,

(d) any other money authorised to be paid into the Insurance Fund by or under this Act or the
regulations.

(e) (Repealed)
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(2) The assets of the Insurance Fund may be applied for the following purposes only—

(a) meeting claims under policies of insurance issued (or taken to have been issued) by the
Nominal Insurer other than a claim transferred pursuant to a claims transfer agreement
under Division 6,

(b) the payment of direct expenses associated with any such claims (not being expenses of a
class excluded by the regulations from this paragraph),

(c) the payment of management expenses relating to the Insurance Fund (not exceeding such
amount as the Minister may from time to time determine),

(d) the provision of rebates or refunds (including interest) to employers by the Nominal Insurer
for overpayment of premiums for policies of insurance issued (or taken to have been issued)
by the Nominal Insurer or for any other reason that the Nominal Insurer considers
appropriate,

(e) the payments required for any contract or arrangement for re-insurance in respect of

liabilities under policies of insurance issued (or taken to have been issued) by the Nominal
Insurer,

(f) meeting the costs of any actuarial investigation of the Insurance Fund,

(g) meeting the costs of any management, consultancy or auditing fees incurred in connection
with the exercise of the functions of the Nominal Insurer,

(h) the payment by the Nominal Insurer of contributions under this Act to the Guarantee Fund
or the Terrorism Re-insurance Fund as referred to in section 239AE,

(h1) the payment to the Workers Compensation Operational Fund of amounts approved by the
Minister under section 35 of the 1998 Act,

(i) the payments authorised or required to be made by the Nominal Insurer to scheme agents
under their agency arrangements,

(j) exercising any other functions of the Nominal Insurer,

(j1) the transfer of assets of the Insurance Fund to a claim agent pursuant to a claims transfer
agreement under Division 6,

(k) making any other payment authorised by or under this Act or the regulations.
(3) (Repealed)
154F Auditing of Insurance Fund

(1) The Auditor-General is to inspect and audit the accounts and records of financial transactions of
or relating to the Insurance Fund at least once during each financial year.

(2) The Auditor-General is to report to the Minister as to the result of any such inspection and audit

and as to such irregularities or other matters as in the judgment of the Auditor-General call for
special notice.
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(3) The Auditor-General is to include a reference to any audit conducted under this section in the
report referred to in section 52 (1) of the Government Sector Audit Act 1983 or in any special

report that the Auditor-General may at any time think fit to make under section 52 (3) of that
Act.

(4) The Nominal Insurer must pay to the Auditor-General out of the Insurance Fund such amounts,

at such times, as the Minister decides towards defraying the costs and expenses of any
inspection and audit under this section.

Note. The Auditor-General has powers under section 36 of the Government Sector Audit Act 1983 in respect of an
inspection and audit under this section.

Subdivision 3 Scheme agents

154G Agents of Nominal Insurer

(1) The Nominal Insurer may enter into arrangements (agency arrangements) by contract or
otherwise for the appointment of persons to act as agent (a scheme agent) for the Nominal
Insurer in connection with the exercise of any functions of the Nominal Insurer.

(2) A scheme agent is, in the exercise of functions under an agency arrangement, subject to the

direction and control of the Nominal Insurer as provided by the terms of the agency
arrangement.

(3) A person incurs no personal liability for or in connection with a liability incurred by the person

as agent for the Nominal Insurer in the exercise of functions in good faith with due care and skill
and within the scope of the agent’s actual authority to act.

(4) This section does not limit the power of ICNSW to act for the Nominal Insurer.

154H Authority’s functions not limited by agency arrangement

Nothing in an agency arrangement limits or otherwise affects the exercise by the Authority of any
function of the Authority with respect to licensed insurers or scheme agents.

1541 Authority’s functions extended to scheme agents

Subject to this Act, any function conferred on the Authority with respect to licensed insurers (or
insurers generally) by or under a provision of this Act, the 1998 Act or the regulations under either
Act may be exercised in relation to scheme agents, and for that purpose—

(a) areference to a licensed insurer or insurer in a provision conferring such a function is to be read
as including a reference to a scheme agent, and

(b) areference to the conditions of a licence of a licensed insurer is to be read as including a
reference to the conditions of a scheme agent’s agency arrangement with the Nominal Insurer.

154J Refusal of insurance by scheme agents

(1) A scheme agent who is authorised to issue policies of insurance on behalf of the Nominal Insurer
must not refuse to issue a policy of insurance to any employer or to renew a policy of insurance
issued to an employer, except with the consent of the Nominal Insurer or as required or
permitted by an express provision of the agency arrangement.
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Maximum penalty—1,000 penalty units.

(2) The Workers Compensation Guidelines under the 1998 Act may provide for the circumstances in
which the consent of the Nominal Insurer as referred to in subsection (1) may be given.

154K Ownership of records

(1) Subject to the regulations, all records and other documents made and kept, or received and kept,

by a scheme agent in the exercise of functions on behalf of the Nominal Insurer are the property
of the Nominal Insurer.

(2) The Nominal Insurer may give directions to a scheme agent with respect to possession, custody
and control of, and the granting of access to, those records and other documents.

(3) A scheme agent must comply with any such directions given by the Nominal Insurer to the
scheme agent.

Maximum penalty—1,000 penalty units.

(4) A reference in this section to a scheme agent includes a reference to a person who was formerly
(but is no longer) a scheme agent.

154L Remuneration of scheme agents

(1) A scheme agent is entitled to payment by the Nominal Insurer of remuneration (whether as fees,
commission or otherwise) as provided by or under the relevant agency arrangement.

(2) The remuneration of scheme agents is payable by the Nominal Insurer out of the Insurance Fund

154M Certain provisions extended to scheme agents

(1) A reference in section 163, 164 or 169 to a licensed insurer or insurer includes, in the application

of the section to any matter concerning the Nominal Insurer, a reference to a scheme agent
acting on behalf of the Nominal Insurer in connection with that matter.

(2) Except as may otherwise be provided by the regulations, a reference in any of the following
provisions of the 1998 Act and Personal Injury Commission Act 2020 to a licensed insurer or
insurer includes, in the application of the provision to any matter concerning the Nominal

Insurer, a reference to a scheme agent acting on behalf of the Nominal Insurer in connection
with that matter—

Sections 43, 45, 47, 50, 52, 56-59, 65, 66, 69, 71-75, 76, 107, 108, 113, 117, 118, 126, 136,
141, 232, 235A, 235B, 238, 260, 261, 264, 266272, 274-276, 279, 280, 281, 282, 284,
287, 291, 295, 301, 308, 330, 337 and 345 of the 1998 Act.

Section 51 of the Personal Injury Commission Act 2020.
154N Regulations
(1) The regulations may make provision for or with respect to the following—

(a) requiring the making and keeping of records by scheme agents and the giving of access to
those records by scheme agents,
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(b) the obligations of scheme agents with respect to confidentiality and disclosure of
information (including personal information),

(c) the ownership, custody and control of records and other documents made and kept, or
received and kept, by scheme agents.

(2) The regulations may create offences, punishable by a penalty not exceeding 200 penalty units,
for a contravention by a person of an obligation imposed on the person by or under an agency
arrangement.

(3) A reference in this section to a scheme agent includes a reference to a person who was formerly
(but is no longer) a scheme agent.

Division 1 Insurance policies
155 Compulsory insurance for employers (cf former s 18 (1), (5), (6))

(1) An employer (other than a self-insurer) shall obtain from a licensed insurer, and maintain in
force, a policy of insurance that complies with this Division for the full amount of the
employer’s liability under this Act in respect of all workers employed by the employer and for
an unlimited amount in respect of the employer’s liability independently of this Act (but not
including a liability for compensation in the nature of workers compensation arising under any
Act or other law of another State, a Territory or the Commonwealth or a liability arising under
the law of another country) for any injury to any such worker.

Maximum penalty—S500 penalty units or imprisonment for 6 months, or both.

(1AA) An employer must not at any one time maintain in force more than one policy of insurance
for the purposes of subsection (1) (ignoring any policy of insurance effected by the employer for
the purposes of compliance with section 31 of the Coal Industry Act 2001).

Maximum penalty—>500 penalty units.

(1A) In subsection (1), injury includes a dust disease as defined in the Workers™ Compensation
(Dust Diseases) Act 1942 and the aggravation, acceleration, exacerbation or deterioration of a
dust disease as so defined.

(1B) A policy of insurance (whether issued before, on or after the commencement of this
subsection) does not, subject to the regulations, insure an employer’s liability for GST payable
on the settlement of a claim and the employer’s uninsured liability for GST in these
circumstances is not a liability to which subsection (1) applies.

A regulation made for the purposes of this subsection may apply to a policy of insurance
whether issued before, on or after the commencement of this subsection, as the regulation may
provide.

In this subsection, employer, in relation to a worker, includes a principal within the meaning of
section 20 who is liable to pay compensation to the worker.

Note. An employer may incur liability for GST on the settlement of a claim if the employer has failed to notify
the insurer of the employer’s entitlement to an input tax credit for a premium paid by the employer for the
policy of insurance issued by the insurer.
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(2) Where several persons may become liable in respect of an injury to the same worker—

(a) it shall be sufficient to obtain a joint policy of insurance in respect of that liability, and

(b) the premium chargeable in respect of the policy shall not exceed the current rates for
insurance of an employer’s liability in respect of workers engaged in the same industry,
trade or business.

(3) In any proceedings for an offence against subsection (1), proof—

(a) that an employer, not being a self-insurer, who has been served pursuant to section 161 (1)
with a notice requiring the employer to produce for inspection (or to supply particulars,
specified in the notice, of) a policy of insurance obtained by the employer and in force at a
specified date or between specified dates has not so produced (or so supplied specified
particulars of) any such policy so in force, and

(b) that the time for compliance with the notice has expired,

shall be sufficient evidence, unless the contrary is proved, that at that date or between those
dates the employer had failed to comply with subsection (1).

(3A) It is a defence to a prosecution for an offence under this section concerning an employer’s
liability in respect of a worker if the court is satisfied that at the time of the alleged offence—

(a) the employer believed on reasonable grounds that the employer could not be liable under
this Act in respect of the worker because under section 9AA the worker’s employment was
not connected with this State, and

(b) the employer had workers compensation cover in respect of the worker’s employment under
the law of the State or Territory with which the employer believed on reasonable grounds
the worker’s employment was connected under section 9AA.

(3B) In subsection (3A), workers compensation cover means insurance or registration required
under the law of a State or Territory in respect of liability for statutory workers compensation
under that law.

(4) The Authority may undertake not to prosecute a person for an offence under this section in
respect of a failure by the person to obtain or maintain in force a policy of insurance on
condition that the person pays to the Authority the amount that the Authority is entitled to
recover under section 156 in respect of the failure or such lesser amount as the Authority may
determine to accept. If the person pays the amount in compliance with any terms and conditions
of the undertaking, the person is not liable to be proceeded against or convicted for an offence
under this section in respect of the failure concerned.

(5) The regulations may make provision for or with respect to an amnesty for contraventions of this
section, such that a person who satisfies the conditions of the amnesty is not liable to be
prosecuted for an offence under this section in respect of such a contravention and is not liable
to recovery under section 156 in respect of such a contravention.

155AA Exempt employers not required to obtain policy of insurance

(1) An employer is an exempt employer during a financial year while the employer has reasonable
grounds for believing that the total amount of wages that will be payable by the employer during
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)
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)

(6)

(7

®)

the financial year to workers employed by the employer will be not more than the exemption
limit for that financial year.

An employer is not an exempt employer whenever the employer—

(a) is a member of a group constituted under Division 2A, or

(b) employs a person under a training contract (within the meaning of the Apprenticeship and
Traineeship Act 2001).

Note. A training contract is a contract entered into for the purpose of establishing an apprenticeship or
traineeship.

An employer who is an exempt employer for the whole or any part of a financial year is deemed
to have obtained from the Nominal Insurer (and the Nominal Insurer is deemed to have issued) a
policy of insurance in compliance with section 155 (an exempt employer policy) for any period
for which the employer is an exempt employer during the financial year. No premium is payable
for an exempt employer policy.

An exempt employer policy covers the employer for any period for which the employer is an
exempt employer but does not cover the employer for any period for which the employer has
actually obtained a policy of insurance under section 155.

An administration fee of an amount prescribed by the regulations is payable to the Nominal
Insurer by an employer in respect of each claim made against the employer in respect of an
injury to a worker received during any period for which an exempt employer policy covers the
employer.

The regulations may make provision for or with respect to the payment of an administration fee,
including provision for or with respect to any of the following—

(a) the period within which an administration fee must be paid,

(b) the payment of a late payment fee if an administration fee is not paid within the required
period,

(c) the full or partial waiver or refund of an administration fee or late payment fee.

The Nominal Insurer is entitled to recover as a debt in a court of competent jurisdiction an
administration fee payable by an employer together with any late payment fee payable.

In this section—

exemption limit for a financial year means $7,500 or such other amount as may be fixed by the
Workers Compensation Market Practice and Premiums Guidelines as the exemption limit for
that financial year.

financial year means a period of 12 months commencing on 1 July in any year.

wages means wages as defined in section 174 and includes any distribution to a worker as a
beneficiary under a trust that would (under section 174AA) constitute wages for the purposes of
section 174.
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155A Policies to be for 12 month periods

A policy of insurance issued after the commencement of this section must be issued for a period of
12 months, unless the Authority otherwise approves in a particular case or class of cases.

156 Recovery of double premiums for contravention of insurance requirements

(1) If an employer fails to obtain or maintain in force a policy of insurance as required by section
155 (1) in respect of any period, the Authority may recover from the employer in a court of
competent jurisdiction as a debt due to the Authority a sum equal to twice the amount of the
premium that would have been payable for the issue of a policy of insurance to the employer in
respect of that period or such lesser amount as the Authority may agree to accept in any
particular case.

(1A) If an employer maintains in force at any one time more than one policy of insurance for the
purposes of section 155 (1) (in contravention of section 155 (1AA)), the Authority may—

(a) determine an amount as the amount of premium that the employer has avoided by
maintaining more than one policy of insurance, and

(b) recover from the employer in a court of competent jurisdiction as a debt due to the Authority
a sum equal to twice the amount determined under paragraph (a) or such lesser amount as
the Authority may agree to accept in any particular case.

(2) The Authority may recover a sum from an employer under this section whether or not the

employer has been proceeded against or been convicted for any relevant offence against section
155 (1) or (1AA).

(3) Any such sum recovered by the Authority shall be paid into the Workers Compensation
Operational Fund.

(4) A certificate executed by the Authority and certifying that a sum specified in the certificate is the
sum equal to twice the amount of premium that would have been payable for the issue of a
policy of insurance to an employer so specified in respect of a period so specified is (without
proof of its execution by the Authority) admissible in any proceedings and is evidence of the
matters specified in the certificate.

(4A) A certificate executed by the Authority and certifying that a sum specified in the certificate is
the sum equal to twice the amount of premium that an employer has avoided by maintaining
more than one policy of insurance in contravention of section 155 (1AA) is (without proof of its
execution by the Authority) admissible in any proceedings and is evidence of the matters
specified in the certificate.

(5) In the absence of information that would enable the Authority to accurately determine the
premium that would have been payable for the issue of a particular policy of insurance, the
following provisions have effect—

(a) the Authority is entitled to make an estimate of that premium (based on the information
available to the Authority),

(b) the Authority’s estimate is presumed to be accurate as to the premium that would have been
payable and cannot be challenged on the basis that insufficient information was available to
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enable the making of an accurate assessment, but can be challenged by the provision of
information that enables a more accurate estimate to be made,

(c) if the Authority’s estimate is successfully challenged and as a result a more accurate
estimate is substituted, the proceedings are not open to challenge merely because of the
inaccurate estimate and may continue to be heard and be determined on the basis of the
substituted assessment.

(6) A court that convicts an employer of an offence under section 155 may, on the application of the
Authority, order the employer to pay to the Authority the amount that the court is satisfied the
Authority is entitled to recover from the employer under this section in respect of the failure to
which the offence relates. Any amount paid by an employer under such an order is taken to have
been recovered from the employer under subsection (1) or (1A) and is to be dealt with
accordingly.

(6A) For the purposes of subsection (6), a court that makes a finding that an employer is guilty of an
offence under section 155 without proceeding to a conviction is taken to have convicted the
employer of the offence.

(7) The Local Court cannot order the payment of an amount under subsection (6) that when added to
the amount of any penalty imposed for the offence concerned would exceed an amount
equivalent to 500 penalty units.

(8) Despite any other provision of this section, if the Authority is satisfied that—

(a) the reason for the employer not being insured against liability to pay compensation to the
worker is that the employer believed on reasonable grounds that the employer could not be
liable under this Act in respect of the worker because under section 9AA the worker’s
employment was not connected with this State, and

(b) the employer had workers compensation cover in respect of the worker’s employment under
the law of the State or Territory with which the employer believed on reasonable grounds
the worker’s employment was connected under section 9AA,

the employer is not liable under this section in respect of that liability.

(9) In subsection (8), workers compensation cover means insurance or registration required under
the law of a State or Territory in respect of liability for statutory workers compensation under
that law.

156A Misleading conduct by insurers and insurance intermediaries

(1) In this section—
insurance intermediary means—
(a) a person who arranges contracts of insurance in New South Wales—
(i) for reward, or
(i1) as an agent for a person carrying on a business of insurance, or

(iii) as an agent for the Nominal Insurer, or

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 123 of 318



Workers Compensation Act 1987 No 70 [NSW]

(b) a financial services licensee (as defined in section 761A of the Corporations Act 2001 of the
Commonwealth) whose licence covers arranging contracts of insurance as an agent for a
person carrying on a business of insurance, or

(c) aregulated principal (as defined in section 1430 of the Corporations Act 2001 of the
Commonwealth) when carrying on business as an insurance broker as authorised by
Subdivision D of Division 1 of Part 10.2 of that Act.

insurer means a person who carries on insurance business as defined in the /nsurance Act 1973
of the Commonwealth.

(2) An insurer or insurance intermediary must not make a representation with respect to any
insurance (whether by means of an advertisement or otherwise) that could reasonably be
expected to cause an employer to believe that the insurance is comprehensive for business
needs, unless—

(a) the insurance includes the insurance required by this Act or the 1998 Act, or

(b) the representation includes a clear statement to the effect that the insurance does not include
workers compensation insurance and that workers compensation insurance is compulsory
for employers.

(3) An insurer or insurance intermediary who contravenes this section is guilty of an offence.

Maximum penalty—200 penalty units.

(4) In any action under section 144, 145, 145A or 156 in respect of a failure by an employer to
obtain or maintain in force a policy of insurance, the court hearing the action may order that a
specified insurer or insurance intermediary be joined as a party in the proceedings if the court
thinks that the insurer or insurance intermediary may be culpable in the matter.

(5) An insurer or insurance intermediary is culpable in a matter if it appears that the insurer or
insurance intermediary has engaged in conduct that constitutes a contravention of this section
(whether or not the insurer or insurance intermediary has been prosecuted for or convicted of an
offence in respect of the contravention) and that conduct caused or contributed significantly to
the failure by the employer to obtain or maintain the insurance concerned.

(6) In any proceedings in which an insurer or insurance intermediary is joined as a party under this
section the court hearing the proceedings may, if satisfied that the insurer or insurance
intermediary is culpable in the matter, order that the insurer or insurance intermediary is to be
jointly and severally liable with any other party in respect of any amount ordered to be paid by
that other party in the proceedings or is to be separately liable, in place of that other party, as to
the whole or a specified part of any amount that the other party might be ordered to pay in the
proceedings.

(7) (Repealed)
156B Recovery from directors of corporation—insurance requirements

(1) If the Authority is entitled to recover an amount from a corporation under section 156 (even if
the corporation has ceased to exist) and the amount is not recoverable from the corporation, the
Authority is entitled to recover the amount from a person who was a culpable director of the
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corporation at the relevant time.

(2) An amount is considered to be not recoverable from a corporation if the Authority certifies that it
will be unable or unlikely to recover the amount from the corporation by reasonable efforts at

recovery, whether because the corporation is being wound up and is unable to pay its debts, or
otherwise.

(3) A person is a culpable director of a corporation at the relevant time if the person was a director
of the corporation at any time during the contravention to which the entitlement of the Authority
relates (whether or not the corporation has been proceeded against or convicted of an offence in
respect of that contravention).

(4) A person is not a culpable director of a corporation if the person establishes that—
(a) the contravention by the corporation occurred without the person’s knowledge, or

(b) the person was not in a position to influence the conduct of the corporation in relation to the
contravention, or

(c) the person, being in such a position, used all due diligence to prevent the contravention by
the corporation.

(5) If there is a right of recovery against more than one director of a corporation in respect of the
same amount, the right is a right against all those directors jointly and severally.

(6) A director from whom an amount is recovered under this section is entitled to recover the
amount from the corporation.

(7) This section does not apply to an entitlement of the Authority under section 156 that arises from
the failure by a corporation to obtain or maintain insurance in respect of any period before the
commencement of this section.

157 Insurers not to refuse insurance (cf former s 18 (2))

(1) A licensed insurer shall not, except with the consent of the Authority, refuse to issue a policy of
insurance to any employer or to renew a policy of insurance issued to an employer.

(2) Without affecting the generality of subsection (1), the Authority may consent to any such refusal
in order that the licensed insurer does not contravene any condition of the licence.

(3) This section does not apply—

(a) to a specialised insurer, or

(b) in any case where the employer has not complied with any conditions prescribed by this Act
or the regulations in respect of the issue or renewal of the policy of insurance.

Maximum penalty—100 penalty units.
158 (Repealed)
159 Provisions of policies of insurance (cf former s 18 (3) (a), (a1), (3A), (3B), (3C))

(1) A policy of insurance shall, in so far as it relates to any liability under this Act, contain only such
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provisions as are prescribed by the regulations, but (subject to the regulations) may contain such

other provisions relating to any liability at common law or under any Act or Commonwealth Act
as are appropriate to any particular case.

(1A) The regulations may prescribe different provisions for different classes of policies. The

regulations may also authorise the Authority to approve different provisions for policies of
insurance issued by a specialised insurer in respect of domestic or similar workers.

(2) A policy of insurance shall provide that—

(a) the insurer as well as the employer is directly liable to any worker insured under the policy
and, in the event of the worker’s death, to the dependants or other persons to pay the

compensation under this Act or other amount independently of this Act for which the
employer is liable, and

(b) the insurer is bound by and subject to any judgment, order, decision or award given or made
against the employer of any such worker in respect of the injury for which the
compensation or amount is payable.

(3) A policy of insurance issued to a person shall, in addition to containing any other provisions

required under this section, contain such provisions as are prescribed by the regulations for or in
relation to—

(a) the insurance of the person, in the event of the person being, or becoming, a principal under
a contract as referred to in section 20 (1), against a liability arising under section 20,

(b) providing that the insurer, as well as the person, shall, while that person is a principal under

a contract as referred to in section 20 (1), be directly liable to pay to a worker employed by
a contractor under that contract and, in the event of the worker’s death, the dependants or
other persons, the compensation for which that person is liable under section 20 (1), and

(c) providing that the insurer is bound by, and subject to, any judgment, order, decision or
award given or made against the person in respect of any liability arising under section 20.

(4) A policy of insurance obtained by an employer in respect of workers in any trade or business

shall, notwithstanding anything contained in that policy, apply to and have effect in respect of all
workers employed by the employer in that trade or business.

(5) A liability, under a policy of insurance, of an insurer to a worker under a provision inserted in the
policy under subsection (2) or (3) is enforceable as if the worker were a party to the policy.

(6) A contravention of subsection (1), (2) or (3) does not annul a policy of insurance or affect the
liability of the insurer to the person insured under the policy.

(7) A licensed insurer shall not issue a policy of insurance in contravention of subsection (1), (2) or

3.
Maximum penalty (subsection (7)): 50 penalty units.

160 Recovery of excess from employer (cf former s 18 (3) (a2))

(1) In this section—
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prescribed excess amount, in respect of a weekly compensation claim paid under a policy of
insurance, means the prescribed excess amount determined by the Workers Compensation
Market Practice and Premiums Guidelines in respect of that policy.

small business employer, in relation to a policy of insurance, means an employer who, under the
policy, is liable to pay premiums not exceeding such amount as is prescribed by the regulations
(the calculation of that liability being determined in the manner so prescribed).

weekly compensation claim means a claim for weekly payments of compensation payable to a
worker in respect of any period of total or partial incapacity for work.

(2) An employer is required to repay to the insurer under a policy of insurance that the employer has
obtained under section 155—

(a) the prescribed excess amount in respect of each weekly compensation claim that the insurer
has paid under the policy, or

(b) if the amount that the insurer has paid in respect of any such claim is less than the prescribed
excess amount—the amount so paid.

(3) An employer is not required to comply with subsection (2) to the extent that—

(a) the employer has paid an amount of money directly to an injured worker in relation to a
period that is the subject of a weekly compensation claim made by the worker, and

(b) the amount paid by the employer is an amount or is included in an amount for which the
employer’s insurer is liable under the relevant policy of insurance to indemnify the
employer in respect of the claim, and

(c) the employer’s insurer has offset against the amount payable under that policy in respect of
the claim the amount referred to in paragraph (a).

(4) An employer who, in relation to a period that is the subject of a weekly compensation claim
made by an injured worker—

(a) has paid no money to the worker, or

(b) has paid an amount to the worker that is less than the amount which the employer would,
but for this subsection, be required to repay under subsection (2),

is nevertheless not required to comply with that subsection to the extent that the employer’s
insurer has debited against any amount standing to the employer’s credit in respect of the
premiums payable for the relevant policy of insurance—

(c) in the case referred to in paragraph (a)—the amount that the employer would otherwise be
required to repay under that subsection, or

(d) in the case referred to in paragraph (b)—the difference between the amounts referred to in
that paragraph.

(4A) Subsection (2) applies to a small business employer who has obtained a policy of insurance
under section 155 only to the extent that the employer and the insurer have agreed that the
employer is required to repay to the insurer the prescribed excess amount (or such smaller
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amount as is agreed on) in respect of each weekly compensation claim paid by the insurer under
the policy.

(4AA) For the purposes of this section, the amount of a weekly compensation claim paid under a
policy of insurance is the total amount of weekly payments made to the claimant in respect of

the injury concerned, and that amount does not include any other payments associated with the
claim.

(4B) If liability for a claim is apportioned between 2 or more successive insurers of an employer, the
amount repayable by the employer is to be similarly apportioned.

(5) An amount repayable under this section may be recovered by the insurer as a debt in a court of
competent jurisdiction.

(6) The following policies of insurance are exempt from this section—

(a) (Repealed)

(b) policies of insurance in respect of domestic or similar workers,

(c) policies of insurance of any class exempted from this section by the regulations.
(7) (Repealed)
(8) This section does not apply to—

(a) a weekly compensation claim made in respect of a worker who receives an injury on a
journey to which section 10 applies, or

(b) a weekly compensation claim of any other class prescribed by the regulations for the
purposes of this subsection.

(9) (Repealed)
161 Inspection of policies (cf former s 18A)

(1) The Authority or a person authorised by the Authority may, by notice in writing, require an
employer to do either or both of the following—

(a) to produce for inspection (or to supply specified particulars of) the policy of insurance
obtained by the employer and in force at a specified date or between specified dates,

(b) to supply such particulars of matters relating to the policy as the Authority or person may
consider necessary.

(1A) A reference to the Authority in subsection (1) includes a reference to the Nominal Insurer.
However any such notice by the Nominal Insurer may only require information that is necessary
for the Nominal Insurer to deal with a claim.

(2) A worker who has received an injury, or has met with an accident in circumstances giving rise to
a claim for compensation under this Act, or a solicitor for the time being authorised by the
worker to act on behalf of the worker in relation to the claim, or a representative of a union to
which the worker belongs, may, by notice in writing, require the employer to make available for
inspection a policy of insurance in force in respect of the worker at the time (whether before or
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after the commencement of this section) when the injury was received or the accident happened.

(3) A person on whom a notice is served under subsection (1) or (2) shall comply with the notice—

(a) within 21 days after service or such longer period as may be specified, or

(b) if the Authority otherwise than in the notice allows a further period for compliance—within
the further period.

Maximum penalty—>50 penalty units.

(3A) A person is not liable to be prosecuted both for an offence under section 155 of failing to
obtain and maintain in force a policy of insurance and for an offence under this section in
respect of a failure to produce that policy of insurance for inspection.

(4) An employer who obtains a policy of insurance shall retain the policy in his or her possession in
good order and condition until—

(a) there are no longer any workers in respect of whom the policy is in force, or
(b) the policy is at least 7 years old,
whichever occurs later.
Maximum penalty—>50 penalty units.
(5) In this section—

employer, in relation to a worker, includes a principal within the meaning of section 20 who is
liable to pay compensation to the worker.

representative means an officer of an industrial organisation of employees for the time being
authorised under Part 7 of Chapter 5 of the /ndustrial Relations Act 1996 to exercise powers
under that section.

specified means specified in the notice concerned.

union means an industrial organisation of employees within the meaning of the /ndustrial
Relations Act 1996.

162 Death of employer (cf former s 49A)

(1) The Commission may, on application by a worker and if satisfied as to the matter sought to be
declared, declare that an employer has entered into a contract with an insurer, named in the
declaration, in respect of any liability under this Act to that worker and that the employer—

(a) being a natural person, has died, or is permanently resident outside the Commonwealth of
Australia and its Territories, or cannot after due inquiry and search be found,

(b) being a corporation (other than a company which has commenced to be wound up), has
ceased to exist,

(c) being a company, corporation, society, association or other body (other than a company
which has commenced to be wound up), was at the time when it commenced to employ the
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worker incorporated outside the Commonwealth of Australia and its Territories and
registered as a foreign company under the laws of any State or Territory of the

Commonwealth of Australia and is not at the time of the declaration so registered under any
such law, or

(d) being a company, has commenced to be wound up after entering into the contract with the
insurer.

(2) Where the Commission makes a declaration under subsection (1), the Commission may make an
award of compensation for an injury to the worker (being, in the case referred to in subsection
(1) (d), an injury that took place before the commencement of the winding up of the employer)
and such an award shall, for the purposes of section 159, be deemed to be an award against an
employer of the worker with whom the insurer referred to in the declaration entered into a
contract with respect to any liability under this Act to that worker.

163 Register to be kept by insurers (cf former s 18A (2A)—(2C))

(1) A licensed insurer shall keep a register of all policies of insurance issued or renewed by the
insurer containing the following particulars in respect of each policy—

(a) the name and address of the policy holder,

(b) the number of the policy,

(c) any premium rate classification under the Workers Compensation Market Practice and
Premiums Guidelines,

(d) the date of issue or renewal of the policy,
(e) such other particulars as may be prescribed by the regulations.
(2) A person who ceases to be a licensed insurer shall deliver the register to the Nominal Insurer.

(3) An insurer shall retain in good order and condition for at least 7 years all the insurer’s records

that relate to the issue, renewal or discontinuance of policies of insurance and the receipt,
administration and payment of claims under this Act.

(4) In subsection (3)—

insurer means licensed insurer, former licensed insurer or self-insurer.
Maximum penalty—1,000 penalty units.

163A Certificate of currency

(1) In this section—

certificate of currency means a certificate issued to an employer by the insurer under a policy of
insurance obtained by the employer that certifies the period (not exceeding 4 months or such

other period as may be prescribed by the regulations) from the date of its issue during which the
employer is insured under the policy, being a certificate that—

(a) is in the form (if any) approved by the Authority, and
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(b) states the nature of the business and the number of workers of the employer, and the amount
of the wages estimated to be payable by the employer, in respect of which the premium for
the policy was determined by the insurer, and

(c) states such other matters as the Authority may direct from time to time by notice in writing
to insurers.

(2) An employer who is required to obtain a policy of insurance must, within 5 days of a request to
do so by a person authorised under this section to make the request, produce a certificate of
currency for inspection by the person that certifies that the employer is insured under the policy
at that time.

Maximum penalty—>50 penalty units.

(3) The following persons are authorised to request an employer to produce the employer’s
certificate of currency—

(a) an inspector (within the meaning of section 238 of the 1998 Act) or any other officer of the
Authority authorised by the Authority to make such a request,

(b) an authorised industrial officer (within the meaning of Part 7 of Chapter 5 of the /ndustrial
Relations Act 1996),

(c) any person who has, in the course of or for the purposes of the person’s trade or business,
contracted with the employer for the employer to carry out the whole or part of any work
that the person has undertaken, or who proposes to enter into such a contract.

Note. Section 20 makes a principal liable to pay compensation for injured workers of a contractor if the
contractor has not taken out a policy of insurance.

(4) The insurer under a current policy of insurance must, at the request of the employer insured
under the policy, issue to the employer a certificate of currency with respect to the policy free of
charge. The insurer may refuse to issue the certificate if the premium (or instalment of premium)
for the policy is due and payable pursuant to a written demand for payment and has not been
paid, or the employer is otherwise in default under the policy.

(5) A person who is insured under a policy of insurance at the time a request is made under
subsection (2) for the production of a certificate of currency does not commit an offence against
that subsection if the person satisfies the court that an attempt to obtain a certificate within 5
days of the request for production was not successful.

(6) A person who fraudulently alters a certificate of currency issued under this section is guilty of an
offence.

Maximum penalty—>50 penalty units.

(7) An employer to whom a certificate of currency is issued under this section must notify the
insurer within 7 days after the certificate is issued if the certificate contains an error as to the
nature of the business, or the number of workers of the employer, in respect of which the
premium for the policy was determined by the insurer.

Maximum penalty—>50 penalty units.
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(8) The regulations may make provision for or with respect to—

(a) requiring the supply by an employer to an insurer of information relevant to the issue of a
certificate of currency to the employer (including information relevant to the calculation of
premium), and

(b) providing that an insurer is not required to issue a certificate of currency to an employer
who has failed to supply information to the insurer as required by the regulations.

(9) A certificate of currency issued under this section is evidence of the matters that it certifies.
163B Issue of stop work order to uninsured employer

(1) The Authority or an inspector may issue a stop work order in writing to an employer (other than
an employer who is a self-insurer) if the Authority or inspector reasonably suspects that the
employer does not have a policy of insurance that complies with this Division.

(2) A stop work order takes effect at the beginning of the fifth working day after the day on which it
is given to the employer and may be withdrawn at any time by the Authority or an inspector.

(3) A stop work order is to be withdrawn by the Authority or an inspector as soon as practicable
after the employer to whom the order has been issued produces a certificate of currency in
accordance with section 163A.

(4) After a stop work order takes effect, the employer to whom it has been issued must (until the
order is withdrawn) ensure that no work is performed for the employer by any worker of the
employer.

Maximum penalty—>500 penalty units or imprisonment for 6 months, or both.

(5) In this section—

inspector has the same meaning as in section 238 of the 1998 Act.
164 Employer—offences relating to policies of insurance (cf former cl 2 of General Regulations)

An employer shall not—

(a) supply any information to a licensed insurer which the employer knows is false or misleading in
a material particular with the object of procuring the issue or renewal of a policy of insurance, or

(b) wilfully fail to observe any of the terms of a policy of insurance obtained by the employer.
Maximum penalty—100 penalty units.

Division 2 Insurance premiums

165-167 (Repealed)

168 Workers Compensation Market Practice and Premiums Guidelines

(1) The Authority may issue guidelines with respect to policies of insurance (the Workers
Compensation Market Practice and Premiums Guidelines).

(2) The Workers Compensation Market Practice and Premiums Guidelines may (without limiting the
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generality of subsection (1))—

(a) require insurers to file with the Authority premiums for classes of employers in such
manner, and at such times, as may be specified in the Guidelines, and

(b) require licensed insurers to specify how they have determined premiums, and

(c) require licensed insurers to provide additional information with the premiums they file or to
justify the premiums they have filed.

(3) The Authority may amend, revoke or replace the Workers Compensation Market Practice and
Premiums Guidelines.

(4) The Authority is—

(a) to consult licensed insurers before it issues, amends or replaces the Workers Compensation
Market Practice and Premiums Guidelines, and

(b) to provide reasonable notice of any amendment to the Guidelines before the amendment
takes effect.

(5) The Workers Compensation Market Practice and Premiums Guidelines may—

(a) adopt the provisions of other publications, whether with or without modification or addition
and whether in force at a particular time or from time to time, and

(b) apply generally or be limited in their application by reference to specified exceptions or
factors or apply differently according to different factors of a specified kind (or do a
combination of those things).

(6) It is a condition of the licence of an insurer (including the Nominal Insurer) that the insurer—
(a) complies with the Workers Compensation Market Practice and Premiums Guidelines, and

(b) does not charge an insurance premium that is rejected under section 169.
168A (Repealed)

169 Rejection of premiums

(1) The Authority may reject an insurance premium filed with it as required by the Workers
Compensation Market Practice and Premiums Guidelines if the Authority is of the opinion that
the premium does not conform with the Guidelines.

(2) Written notice of the Authority’s rejection of a premium, and the reasons for the rejection, must
be given to the licensed insurer.

(3) If the Authority rejects a premium of a licensed insurer, the licensed insurer may request the
Authority to reconsider the rejection.

(4) Pending its reconsideration, the Authority may request an actuary to determine a provisional
premium.

(5) A provisional premium so determined has effect, pending the Authority’s reconsideration, as if it
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were an insurance premium which may lawfully be charged by the licensed insurer concerned.

(6) If the Authority has not withdrawn its rejection of a premium within 4 weeks after a request to
reconsider the rejection, the matter is to be arbitrated under this section. The following
provisions have effect—

(a) The Commercial Arbitration Act 2010 applies to an arbitration under this section, subject to
this Act and the regulations. The Authority and the licensed insurer concerned may by
agreement appoint a person to act as arbitrator in connection with the matter. Failing
agreement within 7 days, paragraphs (b) and (c) apply.

(b) The Independent Pricing and Regulatory Tribunal may act as arbitrator to hear and
determine such a matter.

(c) Alternatively, the Independent Pricing and Regulatory Tribunal may appoint a person to act
as arbitrator in connection with the matter. The person is to be appointed from a panel
constituted by the Minister and consisting of persons who have appropriate knowledge and
understanding of economics, general insurance and the interests of consumers.

(d) The regulations may make provision for or with respect to the arbitration of matters under
this section.

(7) The arbitrator may—

(a) reject a premium if the arbitrator is of the opinion that the premium does not conform with
the Workers Compensation Market Practice and Premiums Guidelines, and

(b) determine the premium that may be charged by the licensed insurer, being a premium that in
the arbitrator’s opinion conforms with those Guidelines.

170 (Repealed)
171 Payment of premiums by instalments (cf former s 18 (7B))

If the regulations so provide, an employer may elect to pay the premiums under a policy of insurance
by instalments, at such times and of such amounts as may be prescribed by the regulations.

172 Recovery of unpaid premiums (cf former s 18 (7C))
(1) Where—

(a) an employer has not elected under section 171 to pay a premium by instalments and fails to
pay the full amount of the premium within 1 month after service on the employer of a
notice that payment of the premium is due,

(b) an employer who has elected under section 171 to pay a premium by instalments fails to pay
an instalment by the due date, or

(c) an employer has failed to pay an adjustment of premium within 1 month after service on the
employer of a notice that payment of the amount of the adjustment is due,

the full amount of the premium (in the case referred to in paragraph (a)), the balance of the
premium unpaid or, where no instalment has been paid, the full amount of the premium (in the
case referred to in paragraph (b)) or the amount of the adjustment (in the case referred to in
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paragraph (c)) together with a late payment fee calculated at the prescribed rate may be
recovered as a debt in a court of competent jurisdiction.

(2) The payment of a late payment fee under this section may be waived by the insurer concerned,
but only with the approval of the Authority.

(3) In proceedings under this section for the recovery of any unpaid premium with a late payment
fee, the court mayj, if satisfied that a notice for payment was delayed because of delay of the
employer in providing returns to the insurer, for the purpose of assessing the premiums, treat the
notice as having been served on an earlier date.

(4) (Repealed)
(5) In this section—
prescribed rate means—

(a) the rate prescribed by the regulations, or

(b) if no rate is prescribed by the regulations—a rate specified by the Workers Compensation
Market Practice and Premiums Guidelines in relation to the amount or balance outstanding,
or

(c) if no rate is prescribed by the regulations or specified in the Workers Compensation Market
Practice and Premiums Guidelines—the rate of 1.2% of the relevant amount or balance per
month compounded monthly.

172A Security deposit or guarantee for payment of premium

(1) The Nominal Insurer may require an employer who is or was insured under a policy of insurance
to have on deposit with the Nominal Insurer the employer’s required deposit in respect of the
policy, and the employer must—

(a) deposit with the Nominal Insurer such amount as the Nominal Insurer determines and

notifies the employer to be the employer’s required deposit in respect of the policy of
insurance concerned, and

(b) deposit with the Nominal Insurer, at such time or times as the Nominal Insurer may direct
by notice to the employer, such additional amount or amounts as the Nominal Insurer
determines to be necessary to ensure that the amount the employer has on deposit under this
section is the employer’s required deposit for the time being.

Maximum penalty—100 penalty units.

(2) The Nominal Insurer is to hold money on deposit under this section on trust for the payment and
satisfaction of the employer’s liability to pay any premium (including any adjustment of

premium) payable in respect of the policy of insurance to which the money held on deposit
relates.

(3) An amount of money deposited with the Nominal Insurer under this section is not liable to be
attached or levied on or made subject to any debts of or claims against the employer making the
deposit, except as provided by subsection (2).
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(4) The Nominal Insurer may at any time refund to an employer who has money on deposit under

this section any amount by which the employer’s deposit exceeds the employer’s required
deposit for the time being.

(5) An employer must comply with any written direction of the Nominal Insurer to provide the
Nominal Insurer with specified information (including actuarial information) for the purpose of

enabling the Nominal Insurer to determine the employer’s required deposit in respect of a policy
of insurance from time to time.

Maximum penalty—50 penalty units.

(6) Sections 214-215B apply to and in respect of an amount of money deposited or required to be
deposited with the Nominal Insurer under this section as if—

(a) the amount deposited or required were deposited or required pursuant to an obligation
imposed under Division 5 (Self-insurers), and

(b) the employer were a self-insurer while the employer holds a policy of insurance in respect
of which the amount is held or required to be held on deposit, and

(c) areference in those provisions to the Authority were a reference to the Nominal Insurer.

(7) An employer who has deposited an amount of money with the Nominal Insurer under this

section is entitled to a refund of the amount so deposited and standing to the employer’s credit
with the Nominal Insurer—

(a) on the expiration of 3 months after service on the Nominal Insurer of a written request for
the refund, and

(b) on satisfying the Nominal Insurer that the employer’s liability referred to in subsection (2)
has been discharged or adequately provided for.

(8) In this section—

employer includes a former employer.

required deposit in respect of a policy of insurance means the amount fixed by the Authority or
determined in accordance with the Workers Compensation Market Practice and Premiums
Guidelines as the required deposit for the policy.

173 Furnishing information for calculation of premiums (cf former ss 18 (7), (7A), 66 (1A) (a)—(c))

(1) The regulations may make provision for or with respect to—

(a) requiring the supply of information relevant to the calculation of the premiums payable

under policies of insurance (whether to be supplied before or after the issue or renewal of
any such policy), and

(b) requiring any such information to be verified by statutory declaration or be accompanied by

a certificate from a registered tax agent, a registered company auditor (within the meaning
of the Corporations Act 2001 of the Commonwealth) or any other person.

(2) Regulations under this section may require information to be supplied to or by employers,
licensed insurers or former licensed insurers.
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173A Giving false information for premium calculation

A person must not, when supplying information to an insurer relevant to the calculation of the
premium payable under a policy of insurance issued or renewed or to be issued or renewed by the
insurer (whether or not the information is supplied pursuant to a requirement of this Act or the
regulations) supply information that the person knows is false or misleading in a material particular.

Maximum penalty—>50 penalty units.
173B Redetermination of premium and payment of interest
(1) The regulations may make provision for or with respect to the following—

(a) the adjustment of the premium (the original premium) payable for the issue or renewal of a
policy of insurance, on the basis of a change in relevant wage details,

(b) requiring the provision of updated information by employers for the purpose of effecting
any such adjustment,

¢) requiring the payment of any amount that becomes due as a result of any such adjustment of
q g pay y y i
premium,

(d) requiring the payment of interest on any such amount (including providing for interest to be
payable from the time of payment of the original premium or an instalment of the original
premium).

(2) In this section, relevant wage details means the information as to wages payable or paid to
workers on the basis of which the amount of the premium payable for the issue or renewal of a
policy of insurance is determined.

Note. A change in relevant wage details occurs when—

(a) an employer changes the employer’s estimate of the wages that will be payable to workers during a period, or

(b) the wages actually paid to workers during a period is different to the amount of wages estimated to be payable
during that period.

174 Records relating to wages, contracts etc to be kept and supplied (cf former ss 18 (8) (a)-(c),
44 (5))

(1) An employer shall keep correct records of—
(a) all wages paid to workers employed by the employer,
(b) the trade, occupation or calling of each such worker, and

(c) such other matters relating to those wages (or otherwise relevant to the calculation of
premiums payable under policies of insurance) as may be prescribed by the regulations.

(2) An employer shall retain any such record in good order and condition for at least 5 years after
the last entry was made in the record.

(3) If the regulations so provide, any such record shall be kept in such manner as may be specified in
the regulations.
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(4) Any such record may be combined with any record of wages required to be kept by an employer
by or under any other Act. However, it is not to be combined in such a manner as would prevent
its disclosure under any law.

(5) The Authority may order an employer to do either or both of the following—

(a) to supply to the Authority, within the time specified in the order, a full and correct statement
of the information required to be recorded by the employer under subsection (1) during a
period so specified (being a period during which the record is required to be kept under this
section), or

(b) to make available, at such time and at such place as is specified in the order, for inspection
by a specified person authorised by the Authority, the records required to be kept by the
employer under this section during a period so specified (being a period during which the
record is required to be kept under this section), or

(c) to make available, at such time and at such place as is specified in the order, for inspection
by a specified person authorised by the Authority, records of a specified kind in the
possession of the employer that are relevant to the calculation of premiums payable under
policies of insurance or to the determination of whether the employer or another employer
is required to obtain a policy of insurance or has paid the correct premium for a policy of
insurance.

(5A) The Authority may provide information supplied to the Authority by an employer under
subsection (5) (a) to any insurer for the purpose of assisting the insurer to determine whether the
correct premium has been paid under a policy of insurance issued by the insurer.

(6) The Authority may, by an order under subsection (5), require information to be supplied to, or
made available for inspection by, an insurer who has issued a policy of insurance to the
employer and who requests the Authority to make the order for the purpose of determining
whether the correct premium has been paid under the policy.

(6A) The Authority may order that a person make available, at a time and place specified in the
order, for inspection by a person authorised by the Authority or (at the request of the insurer) by
an insurer, any records in the person’s possession relating to any contract (however described)
under which the person has made payments to any other person (whether or not an individual)
for the performance of work by that other person during such period (subject to subsection
(6AA), not exceeding 3 years after the work was performed) as is specified in the order. The
order need not name or otherwise identify the person to whom those payments have been made.

(6AA) However, if the Authority is of the opinion that there has been a serious failure to comply
with the requirements of this Act by the person to whom the order is to be given, the period
specified in the order (or a further order) may be a period not exceeding 5 years after the work
concerned was performed.

(6B) An order under subsection (6A) may be made only for the purpose of establishing whether a
person is required to obtain a policy of insurance under this Act or for the purpose of
determining whether the correct premium has been paid under a policy of insurance.

(7) A person authorised under subsection (5) (b), (5) (¢), (6) or (6A) may inspect the records in
accordance with the terms of the order and make copies of, or take extracts from, those records.
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(8) A person on whom an order is served under this section—

(a) must comply with the order, and

(b) must not wilfully obstruct or delay an authorised person when exercising any power under
subsection (7).

(9) In this section—

insurer means a licensed insurer or a former licensed insurer.

wages, in relation to a worker—

(a) includes salary, overtime, shift and other allowances, over-award payments, bonuses,
commissions, payments to working directors (including payments as directors’ fees),
payments for public and annual holidays (including loadings), payments for sick leave,
value of board and lodging provided by the employer for the worker and any other
consideration in money or money’s worth given to the worker under a contract of service or
a training contract,

(b) includes payment (whether by way of commission, fee, reward or otherwise) under a
contract (whether referred to as a contract, agreement, arrangement or engagement) by
reason of which the person paid is deemed by Schedule 1 to the 1998 Act to be a worker,
after deducting such amount for costs necessarily incurred by that person in performing that
contract as may be agreed on or, in default of agreement, as may be determined by the
Authority, and

(bl) includes payments for long service leave (including a lump sum payment instead of long
service leave and any payment under the Building and Construction Industry Long Service
Payments Act 1986 or the Contract Cleaning Industry (Portable Long Service Leave
Scheme) Act 2010), and

(b2) includes a payment made in consequence of the retirement from, or termination of, any
office or employment of a worker, being—

(i) a lump sum payment paid before or after that retirement or termination in respect of
unused annual leave, or unused annual leave and a bonus, loading or other additional
payment relating to that leave, or

(i) an amount paid in respect of unused long service leave, or
(iii) an amount paid in respect of unused sick leave, and

(b3) includes the amount that is the employer’s fringe benefits taxable amount (within the
meaning of the Fringe Benefits Tax Assessment Act 1986 of the Commonwealth) in respect
of fringe benefits payable to the worker, and

(b4) includes a superannuation benefit, being money paid or payable by the employer in respect
of the worker—

(i) to or as a superannuation fund within the meaning of the Superannuation Industry
(Supervision) Act 1993 of the Commonwealth, or
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(i1) as a superannuation guarantee charge within the meaning of the Superannuation
Guarantee (Administration) Act 1992 of the Commonwealth, or

(iii) to or as any other form of superannuation, provident or retirement fund or scheme,
including a wholly or partly unfunded fund or scheme, and

(b5) includes a distribution to a worker as beneficiary under a trust that is required to be
included as wages by section 174AA, and

(c) does not include—

(i)-(iii) (Repealed)

(iv) directors’ fees (except to the extent that those fees are payable to working directors and
included as wages under paragraph (a)), or

(v) compensation under this Act, or
(vi) (Repealed)
(vil) any GST component in a payment to a worker.

(10) A reference to the Authority in this section includes a reference to the Nominal Insurer.

However, an order by the Nominal Insurer under this section may only require information that
is necessary for the Nominal Insurer to deal with a claim.

Maximum penalty—>500 penalty units.

174AA Inclusion of trust distributions as wages

(1) A distribution to a worker as beneficiary under a trust constitutes wages for the purposes of

section 174 to the extent that the distribution is in lieu of wages for work done for the trust by
the worker.

(2) Work that constitutes the provision of services to the trustee of a trust or for the purposes of a
business conducted by the trustee of a trust is work done for the trust.

(3) This section applies in respect of distribution to a worker only if—
(a) there is a wages shortfall in respect of work done for the trust by the worker, and

(b) the distribution is made in the financial year in which the work is done or in the following
financial year.

(4) There is a wages shortfall in respect of work done for the trust by the worker if the total wages
(if any) paid or payable to the worker during the financial year in which the work is done is less
than the wages that would be payable to the worker for that work if wages were payable at the

market rate for that work (with the difference constituting the wages shortfall for the purposes
of subsection (5)).

(5) If the distribution does not exceed the wages shortfall in respect of the work, the whole of the
distribution is in lieu of wages for work done for the trust by the worker. Alternatively, if the
distribution exceeds the wages shortfall in respect of the work, the distribution is in lieu of
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wages to the extent of the shortfall.

(6) For the purpose of determining whether a particular distribution is in lieu of wages for work
done for the trust, the total wages (if any) paid or payable to the worker during a financial year
for the work is taken to include any previous distribution (whether made during that financial

year or the following financial year) that, by application of this section, is a distribution in lieu
of wages for the same work.

(7) The market rate for work is the minimum wage rate applicable in respect of the work (or work
that is comparable to the work)—

(a) pursuant to an industrial instrument in force under a law of the State, or

(b) if paragraph (a) does not apply, pursuant to an industrial instrument in force under a law of
the Commonwealth, or

(c) if neither paragraph (a) nor (b) applies, as provided by the Workers Compensation
Guidelines or as determined and notified by the Authority in the particular case.

174A Recovery of inspection costs of Authority or insurer

(1) When an inspection by an insurer or a person authorised by the Authority reveals a significant
understatement of wages by an employer or that an employer has failed to obtain or maintain in
force a policy of insurance as required by section 155 (1), the insurer or Authority is entitled to

recover from the employer the costs incurred by the Authority or insurer in connection with that
inspection.

(2) An inspection is considered to reveal a significant understatement of wages by an employer if
the inspection reveals that the employer has, in connection with the calculation of the premium
or balance of premium payable for the issue or renewal of a policy of insurance, understated by
25% or more the wages paid to workers employed by the employer.

(3) The amount that the Authority or insurer is entitled to recover is recoverable in a court of
competent jurisdiction as a debt due to the Authority or insurer.

(4) A certificate issued by the Authority certifying as to the costs incurred by the Authority or an
insurer in connection with such an inspection is evidence of the matters certified.

(5) This section does not apply in respect of inspections carried out made before the commencement
of this section.

(6) In this section—

inspection means an inspection or audit of an employer’s records carried out under a provision
of this Act or the regulations or of a policy of insurance.

175 Employers evading payment of correct premiums (cf former s 18 (8) (d)—(h))

(1) If the Authority finds, having regard to information obtained under section 174 or otherwise, an
amount to be due and payable by an employer to an insurer as a premium or balance of premium
in respect of the issue or renewal of a policy of insurance (whether or not the policy is still in
force), the Authority may order the employer to pay that amount to the insurer.
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(2) A late payment fee at the rate for the time being in force under section 172 is payable in respect
of an amount ordered to be paid under subsection (1) as from the date determined by the
Authority as the date the premium for the issue or renewal of the policy of insurance concerned
first became due and payable to the insurer.

(3) An amount ordered to be paid under subsection (1), together with any late payment fee payable
under subsection (2), may be recovered as a debt in a court of competent jurisdiction by the
insurer in whose favour the order was made.

(4) If the Authority finds that—

(a) an employer has provided an insurer with information which was false or misleading in a
material particular, and

(b) the insurer, relying on that information, has calculated a premium for the issue or renewal of

a policy of insurance which is less by a certain amount than the premium would otherwise
have been,

the Authority may recover from the employer in a court of competent jurisdiction as a debt due
to the Authority, a sum equal to twice that amount plus the late payment fee provided for by
subsection (4A), half of which sum shall be paid by the Authority to the insurer and the other
half into the Workers Compensation Operational Fund.

(4AA) If the Authority finds that—

(a) an employer has contravened section 175G (Members of group to have policies with same

scheme agent and common renewal date) as a result of the issue or renewal of a policy of
insurance, and

(b) the total premium payable for those policies is less by a certain amount than the total
premium that would have been payable had that section been complied with,

the Authority may recover from the employer in a court of competent jurisdiction as a debt due
to the Authority a sum equal to twice that amount plus the late payment fee provided for by
subsection (4A). Half of that sum is to be paid by the Authority to the insurer and the other half
into the Workers Compensation Operational Fund.

(4AB) For the purposes of the application of the Limitation Act 1969 to an action on a cause of
action to recover an amount under subsection (4) or (4AA), the cause of action first accrues to
the Authority when the Authority makes the finding referred to in those subsections.

(4A) The late payment fee at the rate for the time being in force under section 172 is payable—

(a) under subsection (4) as from the date the premium for the issue or renewal of the policy of
insurance concerned first became due and payable to the insurer, or

(b) under subsection (4AA) as from the date the premium for the issue or renewal of the policy
referred to in subsection (4AA) (a) first became due and payable to the insurer.

(4B) The Authority may waive or reduce a late payment fee payable under this section.

(5) A certificate executed by the Authority and certifying that an amount specified in the certificate
is payable under subsection (1), (2) or (4) by a person so specified is (without proof of its
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execution by the Authority) admissible in any proceedings and is evidence of the matters
specified in the certificate.

(6) In the absence of information that would enable the Authority to accurately determine the

premium that would have been payable for the issue or renewal of a particular policy of
insurance, the following provisions have effect—

(a) the Authority is entitled to make an estimate of that premium (based on the information
available to the Authority),

(b) the Authority’s estimate is presumed to be accurate as to the premium that would have been
payable and cannot be challenged on the basis that insufficient information was available to

enable the making of an accurate assessment, but can be challenged by the provision of
information that enables a more accurate estimate to be made,

(c) if the Authority’s estimate is successfully challenged and as a result a more accurate
estimate is substituted, the proceedings are not open to challenge merely because of the

inaccurate estimate and may continue to be heard and be determined on the basis of the
substituted assessment.

(7) A court that convicts an employer of an offence under section 173A (Giving false information
for premium calculation) may, on the application of the Authority, order the employer to pay to
the Authority the amount that the court is satisfied the Authority is entitled to recover from the
employer under this section in respect of the matter to which the offence relates. For the
purposes of this subsection, a court that makes a finding that an employer is guilty of an offence

under section 173A without proceeding to a conviction is taken to have convicted the employer
of the offence.

(7A) Any amount paid by an employer under such an order is taken to have been recovered from the
employer under subsection (1) and is to be dealt with accordingly.

(7B) The Local Court cannot order the payment of an amount under subsection (7) that when added

to the amount of any penalty imposed for the offence concerned would exceed an amount
equivalent to 500 penalty units.

(8) In this section—
insurer means a licensed insurer or a former licensed insurer.
175A Recovery from directors of corporation evading payment of correct premium

(1) If the Authority is entitled to recover an amount from a corporation under section 175 (4) or
(4AA) (even if the corporation has ceased to exist) and the amount is not recoverable from the

corporation, the Authority is entitled to recover the amount from a person who was a culpable
director of the corporation at the relevant time.

(2) An amount is considered to be not recoverable from a corporation if the Authority certifies that it
will be unable or unlikely to recover the amount from the corporation by reasonable efforts at

recovery, whether because the corporation is being wound up and is unable to pay its debts, or
otherwise.

(3) A person is a culpable director of a corporation at the relevant time if the person was a director
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of the corporation at the time that the false or misleading information to which the entitlement of
the Authority relates was provided to the insurer concerned (whether or not the corporation has

been proceeded against or convicted of an offence in respect of the provision of that
information).

(4) A person is not a culpable director of a corporation if the person establishes that—

(a) the person did not know that the information provided by the corporation was false or
misleading in a material particular, or

b) the person was not in a position to influence the conduct of the corporation in relation to the
p p p
provision of false or misleading information, or

(c) the person, being in such a position, used all due diligence to prevent the provision by the
corporation of false or misleading information.

(5) If there is a right of recovery against more than one director of a corporation in respect of the
same amount, the right is a right against all those directors jointly and severally.

(6) A director from whom an amount is recovered under this section is entitled to recover the
amount from the corporation.

(7) This section does not apply to an entitlement of the Authority that arises from the provision of
false or misleading information by a corporation before the commencement of this section.

175B Liability of principal contractor for unpaid premiums payable by subcontractor

(1) This section applies where—

(a) a person (the principal contractor) has entered into a contract for the carrying out of work
by another person (the subcontractor), and

(b) employees of that subcontractor are engaged in carrying out the work (the relevant
employees), and

(c) the work is carried out in connection with a business undertaking of the principal contractor
and is work that is an aspect of the work of that business undertaking.

(2) The principal contractor is liable for the payment of any workers compensation insurance
premiums payable by the subcontractor in respect of the work done in connection with the
contract during any period of the contract unless the principal contractor has a written statement
given by the subcontractor under this section for that period of the contract.

(3) In this section—
workers compensation insurance premiums means—

(a) if the subcontractor has failed to obtain or maintain in force a policy of insurance as required
by section 155 (1) in respect of the work done in connection with the contract during any
period of the contract—the amount recoverable under section 156 (1) (Recovery of double

premiums from employer not obtaining policy of insurance) in connection with that failure,
or
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(b) if an amount is due and payable by the subcontractor to an insurer as a premium or balance
of premium for the issue or renewal of a policy of insurance in respect of the work done in
connection with the contract during any period of the contract—that amount, together with
any late payment fee payable in respect of that amount under section 175 (2).

(4) The written statement is a statement comprising the following—

(a) a statement by the subcontractor that all workers compensation insurance premiums payable
by the subcontractor in respect of the work done in connection with the contract during any
period of the contract have been paid, accompanied by a copy of any relevant certificate of
currency in respect of that insurance,

(b) a statement by the subcontractor as to whether the subcontractor is also a principal
contractor in connection with that work,

(c) if the subcontractor is also a principal contractor in connection with that work, a statement
by the subcontractor as to whether the subcontractor has been given a written statement
under this section in the capacity of principal contractor in connection with that work.

(5) The regulations may make provision for or with respect to the form of the written statement.

(6) The principal contractor must keep a copy of any written statement under this section for at least
7 years after it was given.

(7) The principal contractor may withhold any payment due to the subcontractor under the contract
until the subcontractor gives a written statement under this section for any period up to the date
of the statement. Any penalty for late payment under the contract does not apply to any payment
withheld under this subsection.

(8) The written statement is not effective to relieve the principal contractor of liability under this
section if the principal contractor had, when given the statement, reason to believe it was false.

(9) A subcontractor who gives the principal contractor a written statement knowing it to be false is
guilty of an offence.

Maximum penalty—100 penalty units.

(10) Any amount payable by a principal contractor under this section is recoverable as a debt in a
court of competent jurisdiction by the person to whom the amount would, as workers
compensation insurance premiums, be payable by the subcontractor.

(11) The principal contractor is entitled to recover from the subcontractor as a debt in a court of
competent jurisdiction any payment made by the principal contractor under this section.

(12) This section does not apply in relation to a contract if the subcontractor is in receivership or in
the course of being wound up or, in the case of an individual, is bankrupt and if payments made
under the contract are made to the receiver, liquidator or trustee in bankruptcy.

(13) This section does not apply in respect of a contract entered into by the principal contractor for
the carrying out of work at the principal place of residence of the principal contractor.

(14) The regulations may exempt from the operation of this section any contract, work, principal
contractor or subcontractor of a class or description specified in the regulations.
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175C Private rulings regarding workers at the request of employers

(1) The Authority or the Nominal Insurer may, on application, make a private ruling, based on
information submitted to it by the applicant, as to whether any particular person is a worker, or
any particular class of persons are workers, employed by the applicant for workers
compensation insurance premiums purposes.

(2) A private ruling is to be used in the calculation of a relevant insurance premium by the insurer
concerned, unless—

(a) there has been a material change in the information submitted to the Authority or the
Nominal Insurer relating to the ruling, or

(b) the ruling has been withdrawn.

(3) A private ruling may be used by the person on whose application it was made as evidence as to
whether any person is a worker, or any class of persons are workers, employed by the applicant,
but only if there is no material change in the information submitted to the Authority or the
Nominal Insurer relating to the application.

(4) Other than in proceedings under section 155 or other proceedings relating to payment of
insurance premiums required by this Act, a private ruling is inadmissible in proceedings in
which the status of a person as a worker is at issue.

(5) A private ruling has no effect on any determination by any person or body as to whether a person
is a worker entitled to compensation under this Act.

(6) The regulations may make provision for or with respect to private rulings.
(7) Without limiting subsection (6), the regulations may deal with—

(a) applications for private rulings (including the information to be provided with applications),
and

(b) making of private rulings, and
(c) objections, reviews and appeals against private rulings, and
(d) amendment or withdrawal of private rulings by the Authority or the Nominal Insurer.
Division 2A Grouping of employers for insurance purposes
175D Grouping of employers
(1) In this Division—

group means a group constituted under Division 2B, but does not include any member of the
group in respect of whom a determination under section 175E is in force.

(2) This Division does not apply to the following—

(a) an employer who is a self-insurer,

(b) the persons, groups of persons and bodies constituted as a primary group by virtue of section
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175Q (being government departments),

(c) the members of a group where the total wages payable to workers employed by the members
of the group do not exceed—

(1) $600,000 per year, or

(i1) if some other amount is prescribed by the regulations—that other amount.

(3) The regulations may make provision for or with respect to excluding, or authorising the Nominal
Insurer to exclude, any class or classes of employers from the operation of this Division or
specified provisions of this Division.

175E Exclusion of employers from groups

(1) The Nominal Insurer may, by order in writing, determine that an employer who would, but for
the determination, be a member of a group is not a member of the group.

Note. Section 175F sets out the circumstances in which a determination may be made under this section.

(2) The Nominal Insurer must give notice in writing of a determination to the employer in respect of
whom the determination is made and to each member of the group.

(3) A determination takes effect—

(a) on the date on which notice under subsection (2) is given to the employer excluded from the
group, or

(b) if another date of effect (including an earlier date) is specified in the notice—on that other
date.

(4) A determination continues in force until it is revoked.

(5) The Nominal Insurer may revoke a determination only if satisfied that the employer to which it
relates no longer is an employer to which section 175F applies.

(6) Notice of the revocation of a determination must be given by the Nominal Insurer—

(a) to the employer in respect of whom the determination was made, and

(b) to each other member of the group of which the employer is a member as a result of the
revocation.

(7) A revocation of a determination takes effect on the date on which notice under subsection (6) (a)
is given to the employer in respect of whom the determination was made.

(8) If an employer in respect of whom a determination under this section was made becomes aware
that the employer no longer is one to which section 175F applies, the employer must, within 14
days, notify the Nominal Insurer of that fact.

Maximum penalty (subsection (8)): 500 penalty units.

175F Grounds for excluding employers from group

(1) A determination may be made by the Nominal Insurer under section 175E in respect of the
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following employers only—

(a) an employer who would, but for the determination, be a member of a group arising under
section 175N (Primary groups arising from the use of common employees),

(b) an employer that carries on a business as trustee of a trust and would, but for the
determination, be a member of a group arising under section 1750 (Primary groups of
commonly controlled businesses),

(c) an employer that is a non-profit organisation having as one of its objects a charitable,
benevolent, philanthropic or patriotic purpose, but only if the employer’s business is not in
direct competition with any for-profit organisation.

(2) In the case of an employer referred to in subsection (1) (b), the determination may be made only
if the Nominal Insurer is satisfied that the employer would, but for the determination, be a
member of a group with a person who carries on another business because of the application of
one (but not more than one) of the following grouping principles—

(a) the exclusive ownership grouping principle (section 1750 (2) (a) and (b)),
(b) the corporate grouping principle (section 1750 (2) (c) and (d) and (3)),
(c) the common beneficiary grouping principle (section 1750 (2) (e) and (f) and (5)—(8)).

(3) The Nominal Insurer must not make a determination under section 175E in respect of an
employer referred to in subsection (1) (a) or (b) unless satisfied that the employer that is the
subject of the determination has continuously carried on the business concerned, and will
continue to carry on that business, substantially independently of the other member or members
of the group.

(4) In determining whether an employer carries on business substantially independently of the other
member or members of a group, the Nominal Insurer is to have regard to the nature and degree
of ownership or control of the business of each member of the group, the nature of each of those
businesses and any other matter that the Nominal Insurer considers relevant.

175G Members of group to have policies with same scheme agent and common renewal date

(1) The policy of insurance that an employer who is a member of a group obtains and maintains in
force for the purposes of compliance with section 155 (a workers compensation insurance
policy) must—

(a) be obtained from or through the same scheme agent that provides workers compensation
insurance policies to the other members of the group, and

(b) have the same renewal date as those other policies.

(2) An employer who contravenes subsection (1) is guilty of an offence.

Maximum penalty—>500 penalty units.

(3) If an employer who is a member of a group does not obtain or maintain in force a policy of
insurance in compliance with this section, the Nominal Insurer may by notice in writing to a
scheme agent—
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(a) direct the transfer of any policy of insurance obtained or maintained in contravention of this
section to a specified scheme agent (being the scheme agent from or through whom workers
compensation insurance is provided to other members of the group concerned), and

(b) direct the alteration of the policy of insurance so that the policy renews on the same date as
the policies of other members of the group.

(4) A scheme agent must give effect to a direction given to it under this section.

175H Joint and several liability of group members

(1) If an employer who is a member of a group fails to pay an amount that the employer is required
to pay under this Part (including any premium payable for a policy of insurance required under
this Part and any sum recoverable by the Nominal Insurer under this Part from the employer),
every member of the group is liable jointly and severally to pay the amount.

(2) If 2 or more persons are jointly or severally liable to pay an amount as referred to in this section,

the person entitled to payment may recover the whole of the amount from them, or any of them,
or any one of them.

(3) A person who pays an amount in accordance with the liability imposed by this section has such
rights of contribution or indemnity from the other person or persons as are just.

1751 Registration
(1) The Nominal Insurer is to keep a register of employers who are members of a group.

(2) An employer must notify the Nominal Insurer if the employer becomes a member of a group to
which this Division applies.

(3) The notification is to be made within 14 days of the employer becoming aware, or of the date the
employer ought reasonably to have become aware through the exercise of due diligence, that the
employer is a member of a group to which this Division applies.

(4) The notification is to be made to the Nominal Insurer in a form and manner approved by the
Nominal Insurer.

(5) The Nominal Insurer may remove an employer from the register if it is satisfied that the

employer has ceased to be an employer that is a member of a group to which this Division
applies.

(6) If a change occurs in the information provided to the Nominal Insurer in a notification, the
employer must, within 14 days, notify the Nominal Insurer of that change.

Maximum penalty—>500 penalty units.

175J Inspection of records of employers

(1) The Nominal Insurer may direct an employer in writing to make available, at the time and place
specified in the direction, for inspection by a specified person authorised by the Nominal

Insurer, records of a specified kind in the possession of the employer that are relevant to any of
the following—
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(a) the determination of whether the employer is a member of a group,
(b) the identity of other members of a group of which the employer is a member.

(2) A person authorised under subsection (1) may inspect records in accordance with the terms of
the direction and make copies of, or take extracts from, those records.

(3) An employer given a direction under this section—
(a) must comply with the direction, and

(b) must not wilfully obstruct or delay an authorised person when exercising any power under
subsection (2).

Maximum penalty—100 penalty units.

(4) If an inspection under this section reveals that an employer has contravened a provision of this
Division, the Nominal Insurer is entitled to recover in a court of competent jurisdiction, as a debt
due to the Nominal Insurer from the employer, the costs incurred by the Nominal Insurer in
connection with that inspection.

(5) A certificate issued by the Nominal Insurer certifying as to the costs incurred by the Nominal
Insurer in connection with such an inspection is evidence of the matters certified.

Division 2B Constitution of employer groups
175K Definitions

In this Division—

business means—

(a) aprofession or trade, or

(b) any other activity carried on for fee or reward, or

(c) the activity of employing persons to perform duties in connection with another business, or
(d) the carrying on of a trust,

whether carried on by 1 person or 2 or more persons together.

primary group means a primary group constituted under section 175M, 175N, 1750, 175P, 175Q or
175R.

175L Membership of groups

A group is constituted by all the persons or bodies forming a primary group that is not a part of any
larger primary group.

175M Primary groups of corporations

(1) Corporations constitute a primary group if they are related corporations within the meaning of
the Corporations Act 2001 of the Commonwealth.
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(2) For the purpose of assessing whether corporations are related under that Act, they are taken to
carry on a business and not to be trustee companies.

175N Primary groups arising from the use of common employees

(1) If 2 persons have an agreement under which an employee of 1 of them works solely or mainly in
connection with a business carried on by—

(a) the other, or

(b) both of them,

then the 2 persons constitute a primary group.
(2) In this section—

agreement means an agreement, arrangement or undertaking, whether formal or informal,
whether express or implied, and whether or not the agreement, arrangement or undertaking
includes provisions in respect of the supply of goods or services.

person includes a set of persons.

Note. Section 175E allows the Nominal Insurer to exclude persons from a group constituted under this section in
certain circumstances.

1750 Primary groups of commonly controlled businesses

(1) If a person or set of persons has a controlling interest in each of 2 businesses, the persons who
carry on those businesses constitute a primary group.

Note. Section 175E allows the Nominal Insurer to exclude persons from a group constituted under this
section in certain circumstances.

(2) For the purposes of this section, a person or set of persons has a controlling interest in a business
if—

(a) in the case of 1 person—the person is the sole owner (whether or not as trustee) of the
business, or

(b) in the case of a set of persons—the persons are together the exclusive owners (whether or
not as trustees) of the business, or

(c) in the case of a business carried on by a corporation—

(i) the person or each of the set of persons is a director of the corporation and the person or
set of persons is entitled to exercise more than 50% of the voting power at meetings of
the directors of the corporation, or

(ii) a director or set of directors of the corporation that is entitled to exercise more than
50% of the voting power at meetings of the corporation is under an obligation, whether
formal or informal, to act in accordance with the direction, instructions or wishes of
that person or set of persons, or

(d) in the case of a business carried on by a corporation that has a share capital—that person or
set of persons can, directly or indirectly, exercise, control the exercise of, or substantially
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influence the exercise of, more than 50% of the voting power attached to the voting shares
issued by the corporation, or

(e) in the case of a business carried on by a partnership—that person or set of persons—

(i) own (whether beneficially or not) more than 50% of the capital of the partnership, or

(i1) is entitled (whether beneficially or not) to more than 50% of the profits of the
partnership, or

(f) in the case of a business carried on under a trust—the person or set of persons (whether or
not as a trustee or trustees of another trust) is the beneficiary in respect of more than 50% of
the value of the interests in the first-mentioned trust.

3) If—

(a) 2 corporations are related to each other within the meaning of the Corporations Act 2001 of
the Commonwealth, and

(b) 1 of the corporations has a controlling interest in a business,
the other corporation has a controlling interest in the business.
4) It—
(a) aperson or set of persons has a controlling interest in a business, and

(b) aperson or set of persons who carry on the business has a controlling interest in another
business,

the person or set of persons referred to in paragraph (a) has a controlling interest in that other
business.

(5) If—

(a) a person or set of persons is the beneficiary of a trust in respect of more than 50% of the
value of the interests in the trust, and

(b) the trustee of the trust (whether alone or together with another trustee or trustees) has a
controlling interest in a business of the trust,

the person or set of persons has a controlling interest in the business.

(6) A person who may benefit from a discretionary trust as a result of the trustee or another person,
or the trustee and another person, exercising or failing to exercise a power or discretion, is taken,
for the purposes of subsection (5), to be a beneficiary in respect of more than 50% of the value
of the interests in the trust.

(7) 1—
(a) a person or set of persons has a controlling interest in the business of a trust, and

(b) the trustee of the trust (whether alone or together with another trustee or trustees) has a
controlling interest in the business of a corporation,
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the person or set of persons is taken to have a controlling interest in the business of the
corporation.

(8) If—
(a) a person or set of persons has a controlling interest in the business of a trust, and

(b) the trustee of the trust (whether alone or together with another trustee or trustees) has a
controlling interest in the business of a partnership,

the person or set of persons is taken to have a controlling interest in the business of the
partnership.

(9) Subsection (1) does not apply in relation to a person or set of persons that has a controlling
interest in 2 businesses if—

(a) in the case of 1 person—the businesses are wholly owned by the person, whether as trustee
or otherwise, or

(b) in the case of a set of persons—the businesses are wholly owned by the persons as trustees.

(10) A statutory State owned corporation (within the meaning of the State Owned Corporations Act
1989) is not a member of the same group as another statutory State owned corporation because
of this section.

175P Primary groups arising from tracing of interests in corporations

(1) An entity and a corporation form part of a primary group if the entity has a controlling interest in
the corporation.

(2) For the purposes of this section, an entity has a controlling interest in a corporation if the
corporation has share capital and—

(a) the entity has a direct interest in the corporation and the value of that direct interest exceeds
50%, or

(b) the entity has an indirect interest in the corporation and the value of that indirect interest
exceeds 50%, or

(c) the entity has an aggregate interest in the corporation and the value of the aggregate interest
exceeds 50%.

(3) Schedule 2 has effect.

Note. Schedule 2 sets out the manner for determining whether an entity has a direct interest, indirect interest
or aggregate interest in a corporation, and the value of such an interest.

(4) In this section—
associated person has the meaning given by the Duties Act 1997.
entity means—

(a) aperson, or
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(b) a group of associated persons.
175Q (Repealed)
175R Smaller primary groups subsumed by larger groups

If a person is a member of 2 or more primary groups, the members of all the groups together
constitute a primary group.

175S Grouping provisions to operate independently
The fact that a person is not a member of a primary group constituted under a provision of this

Division does not prevent that person from being a member of a primary group constituted under
another provision of this Division.

Division 3 Licensing of insurers
176 (Repealed)
177 Applications for licences (cf former ss 27 (1), 30C (3))
(1) An application for a licence under this Division may be made to the Authority by—
(a) any corporation incorporated in New South Wales, or

(b) any body corporate (subject to the regulations) if the application is conditional on the
licence being endorsed with a specialised insurer endorsement.

(2) An application shall be in such form and accompanied by such documents—
(a) as may be prescribed by the regulations, and
(b) subject to any such regulations, as may be determined by the Authority.

(3) Without affecting the generality of subsection (2), the form of application may require particulars
of—

(a) the places at which the business of the applicant is to be carried on, and

(b) in the case of an applicant that is a company—the shareholders, directors and secretary of
the company.

(4) The Authority may, before determining an application for a licence, require the applicant to
advertise or give other notice of the application.

(5) An application is to be accompanied by such fee (if any) as is prescribed by the regulations or
(subject to the regulations) as is determined by the Authority. Any such fee is to be paid into the
Workers Compensation Operational Fund.

177A Special provisions for specialised insurers

(1) An application for a licence under this Division may be made conditional on the licence being
endorsed with a specialised insurer endorsement.

(2) The Authority may endorse the licence with a specialised insurer endorsement but only if the
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Authority is satisfied that the insurance business to be carried on pursuant to the licence will be
limited to a particular industry or class of business or employer, and that—

(a) the applicant is eligible for such an endorsement (as provided by this section), or
(b) the applicant will issue policies only in respect of domestic or similar workers.

(3) An applicant for a licence under this Division is eligible for a specialised insurer endorsement if
the Authority is satisfied—

(a) that the insurance business to be carried on pursuant to the licence will not have an adverse
effect on the efficiency of the workers compensation scheme under this Act generally, and

(b) that the application is supported by relevant professional, business and other industry bodies
involved in the particular industry or class of business or employer concerned, and

(c) that the applicant is authorised under section 12 of the /nsurance Act 1973 of the
Commonwealth to carry on insurance business in Australia (or does not require such an
authorisation to lawfully carry on the insurance business to be carried on pursuant to the
licence), and

(d) as to such other matters as the Authority considers relevant.

(4) The Authority may by notice in writing to a licensed insurer withdraw a specialised insurer
endorsement that the licence is endorsed with if the Authority is of the opinion that the
Authority would not be authorised (on an application for a licence by the insurer) to endorse the
licence with a specialised insurer endorsement.

(5) The withdrawal of a specialised insurer endorsement is grounds for the suspension or
cancellation of the relevant licence under this Division.

178 Determination of application for licence (cf former s 27 (1))

(1) The Authority shall consider each application for a licence under this Division and may, in its
discretion—

(a) grant a licence to the applicant, or
(b) refuse the application.

(2) The Authority may, in determining an application for a licence, take into consideration—

(a) the suitability of the applicant,

(b) in the case of a corporation—

(i) the paid up share capital of the applicant, and

(i1) the memorandum and articles of association of the applicant,
(c) the orderly run-off of claims for compensation under the former Act,
(d) the efficiency of the workers compensation system generally, and

(e) such other matters as the Authority thinks fit.
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(3) For the purposes of subsection (2) (b), the Authority may approve of a model memorandum and
articles of association for corporations applying for a licence.

(4) Without affecting the generality of subsection (1), the Authority may refuse an application for a
licence from a corporation that is authorised by its memorandum and articles of association to
carry on any business other than workers compensation business in New South Wales.

(5) Without affecting the generality of subsection (1), the Authority may refuse an application for a

licence from a corporation that is related to other corporations (within the meaning of the
Corporations Act 2001 of the Commonwealth)—

(a) where any of those other corporations was previously licensed under section 27 of the

former Act—if the directors of the applicant corporation do not include the directors of that
other corporation, or

(b) where none of those other corporations was previously so licensed—if the directors of the

applicant corporation do not include the directors of a related corporation that controls the
composition of the board of directors of the applicant corporation.

179 Offence—unlicensed insurers (cf former ss 30D, 30E)

(1) A person (other than a licensed insurer) shall not issue or renew policies of insurance.

Maximum penalty—100 penalty units.

(2) A contravention of subsection (1), or of a condition to which a licence is subject under this

Division, does not annul a policy of insurance issued or renewed by an insurer or affect the
liability of the insurer to the person insured under the policy.

180 Duration of licences (cf former s 27 (1))
(1) A licence granted under this Division continues in force until—

(a) the expiration of the period (if any) specified in the licence during which it is to be in force,
or

(b) the licence is, pursuant to this Division, cancelled,

whichever first occurs.
(2) A licence is not in force while it is suspended pursuant to this Division.
181 Conditions of licences (cf former ss 27 (1) and 29C)
(1) A licence granted to an insurer under this Division is subject to—
(a) such conditions as may be prescribed by this Act or the regulations, and

(b) such conditions (not inconsistent with this Act or the regulations) as may be imposed by the
Authority—

(i) on the granting of the licence, or

(ii) at any time during the currency of the licence.

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 156 of 318


http://www.legislation.gov.au/

Workers Compensation Act 1987 No 70 [NSW]

(2) The Authority may, by notice served on a licensed insurer, impose conditions (or further

conditions) to which the licence is to be subject or vary any conditions imposed on the licence
by the Authority.

(3) A condition to which a licence is subject has effect whether or not it is endorsed on the licence.

(4) A licensed insurer shall comply with any condition to which the licence is subject.

Maximum penalty—100 penalty units.
(5) (Repealed)
182 Matters that may be regulated by conditions of licences

(1) Without limiting the generality of section 181, the conditions to which a licence granted under
this Division may be subject include conditions for or with respect to—

(a) requiring the licensed insurer to undertake a specified amount of workers compensation
insurance or of workers compensation insurance of a specified kind,

(b) preventing an insurer from undertaking more than a specified amount of workers
compensation insurance or of workers compensation insurance of a specified kind, or

(c) requiring a charge or other security to be taken by the Authority in respect of the assets of an
insurer, or otherwise requiring the insurer to provide security, for the purpose of securing
the payment of the insurer’s liabilities (including contingent liabilities) for the payment of
compensation under this Act.

(2) Conditions may be imposed on a licence—

(a) for the purpose of promoting an equitable distribution of high risk insurance business among
licensed insurers,

(b) for the purpose of ensuring compliance with the obligations of the licensed insurer,
(c) for the purpose of preserving premiums paid for policies of insurance,
(d) for the purpose of the efficiency of the workers compensation system generally, or

(e) for any other purpose of the same or of a different kind or nature that is not inconsistent with
this Act.

(3) An amount of workers compensation insurance may be prescribed in a condition of a licence by
specifying a level of premium income or in any other manner.

182A Condition of licence not to engage excluded service providers

(1) Itis a condition of a licence granted under this Division that the licensed insurer will not do the
following to the extent it would be inconsistent with an exclusion direction—

(a) engage the excluded service provider to provide an excluded service,
(b) approve the provision of an excluded service by an excluded service provider,

(c) pay the excluded service provider for the provision of an excluded service.
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(2) Despite section 154B(1), the Nominal Insurer must comply with the requirements of the
condition mentioned in subsection (1).

(3) In this section—

excluded service, in relation to an excluded service provider, means a service for which the
provider has been given an exclusion direction.

excluded service provider means the person, organisation or body given an exclusion direction.

exclusion direction means a direction in force under the State Insurance and Care Governance

Act 2015, section 26D directing a relevant service provider under that Act, Part 3, Division 3 not
to provide a service.

183 Cancellation or suspension of licences (cf former ss 29-29C)

(1) The Authority may cancel or suspend a licence granted under this Division by notice served on
the licensed insurer.

(2) The Authority may cancel or suspend a licence for any reason it thinks fit and is not required to
give the reasons for its decision.

(3) Without affecting the generality of subsection (2), the Authority may cancel or suspend a licence
for reasons that relate to the workers compensation system generally, whether or not the reasons
relate to the efficiency and conduct of the licensed insurer.

(4) The Authority shall, as far as practicable, give a licensed insurer whose licence it proposes to
cancel or suspend an opportunity to make representations on the matter.

(5) (Repealed)

(6) A licence surrendered by a licensed insurer is cancelled if and when the Authority approves of
the surrender.

183A Imposition of civil penalty on or censure of licensed insurer or self-insurer

(1) If the Authority is satisfied that a person who is or was a licensed insurer or self-insurer has
contravened its licence or this Act or the regulations, the Authority may—

(a) impose a civil penalty on the person not exceeding $50,000, or

(b) issue a letter of censure to the person.

(2) Before imposing a civil penalty, the Authority is required to give the person concerned an

opportunity to make written submissions with respect to the alleged contravention, but is not
required to conduct a hearing into the matter.

(3) A civil penalty that has been imposed under this section may be recovered by the Authority in a
court of competent jurisdiction as a debt due to the Crown.

(4) (Repealed)

(5) The Authority may cause a letter of censure issued by it under this section to be published.
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(6) A civil penalty that is paid or recovered is payable into the Workers Compensation Operational
Fund.

(7) (Repealed)

184 Cancellation of policies following cancellation or suspension of insurer’s licence (cf former s
30F)

(1) In this section—

insurer means a former licensed insurer.

period means, in relation to a policy of insurance—

(a) the period in respect of which the insurer has by the terms of the policy, or

(b) if the policy has been renewed, the further period in respect of which the insurer has, by the
terms of the renewal,

accepted liability to indemnify, in respect of any matters, the employer who obtained the policy.
prescribed day means the day on which the licence of the insurer ceases to be in force.
(2) This section applies where the licence of an insurer ceases to be in force.

(3) In any case where this section applies, the employer who obtained a policy of insurance may, by
notice in writing given on or after the prescribed day to the insurer from whom the employer
obtained the policy, cancel the policy as from a date and time specified in the notice.

(4) In any case where this section applies, the insurer who issued a policy of insurance shall, within
14 days after the prescribed day, post to the employer who obtained the policy, at the address of
the employer last known to the insurer, a notice of cancellation of the policy.

Maximum penalty—20 penalty units.

(5) Such a notice of cancellation by the insurer must state that the cancellation of the policy of
insurance will take effect at 4 pm on a date specified in the notice (being a date that is the
twenty-eighth day after the day on which the notice is posted), and the effect of the notice is to
cancel the policy accordingly.

(6) The Authority may, by notice to an insurer, or by order, and in relation to all the policies or any
policies or classes of policies issued by the insurer, shorten or extend the time prescribed by
subsection (4) or advance or defer the date to be stated in a notice pursuant to subsection (5), or
both.

(7) The power conferred by subsection (6) to extend a time prescribed by subsection (4) may be
exercised before or after that time has expired.

(8) In any case where this section applies, the Authority may, by notice to the insurer and employer,
cancel a policy of insurance as from a date and time specified in the notice.

(9) The premium for the issue or renewal of a policy of insurance cancelled under this section shall,
notwithstanding any agreement to the contrary, be reduced in the proportion which so much of
the period of the policy as is after the day on which the cancellation has effect bears to the whole
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period of the policy.

(10) If an employer has paid to an insurer by way of premium for the issue or renewal of a policy of
insurance a greater amount than the reduced premium referred to in subsection (9), the insurer
shall forthwith repay the excess amount to the employer.

Maximum penalty—20 penalty units.

(11) An employer may recover in a court of competent jurisdiction as a debt any amount which is
required by subsection (10) to be repaid to the employer.

(12) An insurer shall, if so required in writing by the Authority, supply to the Authority in writing

and within a time specified by the Authority such particulars as the Authority may require in
respect of—

(a) policies of insurance issued by the insurer, the periods of which were current at the time that
the insurer’s licence ceased to be in force, and

(b) the employers to whom the policies were issued.
Maximum penalty—20 penalty units.

(13) The effect of the cancellation of a policy of insurance under this section is to terminate the
period of the policy but, subject to this section, without affecting any right, obligation or liability
acquired, accrued or incurred under the policy in respect of that period before its termination.

(14) This section does not apply to any policies of insurance assigned to another insurer under
section 185.

185 Assignment of policies of former insurers etc
(1) In this section—

Jformer insurer means a former licensed insurer whose licence has ceased to be in force by
cancellation, suspension or the expiry of the term of the licence.

(2) The Authority may assign all or any class of policies of insurance of a former insurer to a
licensed insurer nominated by the Authority.

(3) Policies of insurance may be assigned under this section by notice served by the Authority on the
former insurer concerned.

(4)—(6) (Repealed)
(7) An assignment of an insurance policy under this section—

(a) transfers the rights, obligations and liabilities under the policy of the former insurer to the
licensed insurer to which the policy is assigned, and

(b) does not otherwise affect the rights, obligations or liabilities acquired, accrued or incurred
under the policy.

(8) For the purposes of this Act, any such assigned policy is to be taken to have been issued or
renewed by the licensed insurer to which it is assigned.
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(9) If an insurance policy is assigned under this section, the former insurer concerned must, subject
to any directions of the Authority, provide the licensed insurer to which the policy is assigned
with—

(a) copies of all documents relating to the policy or to claims under it, and
(b) (Repealed)
Maximum penalty—20 penalty units.
186 Records and evidence relating to licences (cf former s 30C (1), (2))

(1) The Authority shall keep records in relation to all licences granted by the Authority under this
Division, including particulars of—

(a) the granting, refusal, duration, conditions, cancellation and suspension of licences, and
(b) such other matters relating to licences as the Authority thinks fit.

(2) A certificate executed by the Authority and certifying that on any date or during any period
specified in the certificate the particulars set forth in the certificate as to any of the matters
referred to in subsection (1) did or did not appear on or from the records is (without proof of its
execution by the Authority and without the production of any record or document on which the
certificate is founded) admissible in any proceedings and is evidence of the particulars certified
in and by the certificate.

187 Liabilities on Commonwealth insurers—special condition
(1) In this section—

Commonwealth insurer means a company authorised to carry on insurance business under the
Insurance Act 1973 of the Commonwealth or a company registered under the Life Insurance Act
1945 of the Commonwealth.

licensed insurer includes an insurer formerly licensed under this Division.

(2) Itis a condition of a licence granted under this Division that the licensed insurer will not, without
the approval of the Authority and the concurrence of the Treasurer of the Commonwealth, enter
into a contract or arrangement whereby a Commonwealth insurer is or may become liable to pay
any money to or on behalf of the licensed insurer.

(3) A contract or an arrangement is not invalid merely because it has been entered into in
contravention of subsection (2).

(4) The Supreme Court may, on the application of the Authority or the Treasurer of the
Commonwealth, declare invalid a contract or arrangement entered into in contravention of
subsection (2) if satisfied that the declaration will not prejudice the rights arising out of the
contract or arrangement of any person who entered into the contract or arrangement in good
faith and without knowledge of the contravention.

(5) (Repealed)
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188 (Repealed)

189 Information and records as to business etc to be supplied to Authority by insurers (cf former
ss 28, 30B)

(1) In this section—

insurer means a licensed insurer, a former licensed insurer, a self-insurer or a former self-
insurer, and includes a scheme agent.

(2) The Authority may require an insurer—

a) to disclose to the Authority specified information relating to the business and financial
y sp g
position of the insurer or of any corporation which is a related corporation, or

(b) to forward to the Authority, or make available for inspection, specified records, or copies or

extracts from specified records, kept by the insurer or by any corporation which is a related
corporation.

(3) A requirement under this section—

(a) shall be made in writing and served on the insurer, and

(b) shall specify the manner in which and the time within which the requirement is to be
complied with.

(4) The manner in which a requirement is to be complied with may include the supply to the
Authority of a certificate by a registered tax agent, a registered company auditor (within the
meaning of the Corporations Act 2001 of the Commonwealth) or an actuary approved by the

Authority as to the correctness of any specified information or specified records (or copies of or
extracts from specified records).

(5) Unless the insurer satisfies the court that it is not within its power to comply with the

requirement, an insurer who fails to comply with the requirement is guilty of an offence and
liable to a penalty not exceeding 100 penalty units.

190 Notification to Authority of certain defaults in relation to insurers (cf former s 28 (1) (b))
(1) In this section—
insurer means a licensed insurer, a former licensed insurer, a self-insurer or a scheme agent.
(2) An insurer (being a corporation) shall notify the Authority in writing of any of the following

events or things within 21 days after the event or thing happens (whether within or outside the
State)—

(a) any default by the licensee or a related corporation in the payment of principal or interest
under any debenture issued by the licensee or corporation,

(b) the appointment of a liquidator, receiver or manager of the property of the licensee or a
related corporation,

(c) that the licensee or a related corporation has resolved by special resolution that it be wound
up voluntarily or by a court,
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(d) that a person claiming to be a creditor by assignment or otherwise of the licensee or a
related corporation for a sum exceeding $1,000 then due has served on the licensee or
corporation by leaving at its registered office a demand requiring the licensee or corporation
to pay the sum so claimed to be due, and the licensee or corporation has for 3 weeks

thereafter failed to pay the sum or to secure or compound for it to the satisfaction of the
person claiming to be a creditor,

(e) the return unsatisfied in whole or part of execution or other process issued on a judgment,
decree or order of any court in favour of a creditor of the licensee or a related corporation,

(f) the receipt by the licensee or a related corporation or the giving, or causing to be given, by
the licensee or corporation, of any bidder’s statement or target’s statement within the
meaning of the Corporations Act 2001 of the Commonwealth,

(g) the making of an order by any court for the winding-up of the licensee or a related
corporation,

(h) the receipt by the licensee or a related corporation of any notice of an application for an
order by any court for the winding-up of the licensee or corporation.

Maximum penalty—100 penalty units.

191 Power of Supreme Court to deal with insurers or former insurers unable to meet liabilities
etc

(1) The Supreme Court may, on the application of the Authority, make such orders as the Supreme
Court considers necessary or desirable for the purpose of protecting the interests of—

(a) the holders of policies of insurance issued or renewed by a licensed insurer or a former
licensed insurer (whether before or after the commencement of this section), and

(b) the workers to whom those policies apply.

(2) The Supreme Court may make such an order if it is satisfied that the licensed insurer or former
licensed insurer—

(a) is not able to meet the insurer’s liabilities under the policies of insurance or may not be able
to do so, or

(b) has acted or may act in a manner that is prejudicial to the interests of the holders of the
policies of insurance or the workers to whom those policies apply.

(3) Without limiting the generality of subsection (1), the Supreme Court may make the following
orders—

(a) an order regulating the administration and payment of claims under the policies of
insurance,

(b) an order prohibiting or regulating the transfer or disposal of, or other dealing in, the assets of
the licensed insurer or former licensed insurer,

(c) if the licensed insurer or former licensed insurer is a corporation—an order requiring it to
discharge its liabilities under the policies of insurance out of the assets of the corporation
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and the assets of any related corporation,

(d) if the licensed insurer or former licensed insurer is a corporation—an order appointing a
receiver or receiver and manager, having such powers as the Supreme Court orders, of the
property or of part of the property of the corporation or of any related corporation.

(4) If an application is made to the Supreme Court for an order under subsection (1), the Supreme
Court may, if in its opinion it is desirable to do so, before considering the application, grant an
interim order, being an order of the kind applied for that is expressed to have effect pending the
determination of the application.

(5) If an application is made to the Supreme Court for an order under subsection (1), the Supreme
Court shall not require the Authority or any other person, as a condition of granting an interim
order, to give any undertaking as to damages.

(6) If the Supreme Court has made an order under this section, the Supreme Court may, on
application by the Authority or by any person affected by the order, make a further order
rescinding or varying the firstmentioned order.

(7) A person shall not contravene, whether by act or omission, an order made by the Supreme Court
under this section that is applicable to the person.

Maximum penalty—20 penalty units or imprisonment for 6 months, or both.

(8) The Supreme Court shall not exercise its powers under this section in respect of a corporation
which is in the course of being wound up.

(9) The powers of the Supreme Court under this section are in addition to any other powers of the
Supreme Court.

(10) (Repealed)
192 Exclusion of insurance brokers, agents or intermediaries (cf former s 18 (9A))

(1A) A reference—

(a) in this section to a licensed insurer includes a reference to a scheme agent, and
(b) in subsections (1)—(3) to an agent does not include a reference to a scheme agent.

(1) A licensed insurer shall not pay any amount by way of commission or other remuneration to an
insurance broker, agent or intermediary in relation to the issue or renewal of a policy of
insurance.

(2) A licensed insurer shall send any cover note, policy of insurance or renewal notice (or any notice
under any policy of insurance) direct to the employer concerned and not to an insurance broker,
agent or intermediary.

(3) An employer shall pay any premium under a policy of insurance direct to the licensed insurer
and not to an insurance broker, agent or intermediary.

(4) This section does not apply in any case specified in the regulations or approved by the Authority.
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(5) This section does not apply to a specialised insurer.
Maximum penalty—200 penalty units.

192A Claims administration manual (cf former s 93B)

(1) The Authority may prepare and publish a claims manual for use by licensed insurers under this
Division.

(2) In preparing the claims manual, the Authority is required to promote, as far as practicable—
(a) the prompt processing of claims and payment of amounts duly claimed, and

(b) the giving of information about workers’ entitlements and about procedures for the making
of claims and the resolution of disputes, and

(c) the minimisation of the effect of injuries to workers by the making of prompt arrangements
for rehabilitation, and

(d) the proper investigation of liability for claims, and

(e) the recovery of proper contributions in connection with claims from other insurers or
persons.

(3) The claims manual may make provision (not inconsistent with this Act, the 1998 Act or the

regulations under those Acts) in connection with all matters relating to the administration of
claims, including—

(a) liaison between insurers and employers concerning rehabilitation assessment of injured
workers, and

(b) the provision or arrangement of suitable employment or rehabilitation training for partially
incapacitated workers, and

(c) the monitoring of employment-seeking activities or rehabilitation training by partially
incapacitated workers, and

(d) arrangements for the settlement of claims for damages, and

(e) procedures to be followed before a claim is made, such as procedures in connection with
early notification of injury and provisional acceptance of liability.

(3A) The Workers Compensation Guidelines under the 1998 Act can make provision in connection
with any matter in connection with which the claims manual can make provision.

(4) The Authority may give an insurer directions as to the procedure to be followed in the
administration of any claim or class of claims in order to comply with the claims manual, the
Workers Compensation Guidelines, the 1998 Act and this Act.

(4A) An insurer who fails to comply with a direction under subsection (4) is guilty of an offence.

Maximum penalty—>50 penalty units.

(5) Itis a condition of the licence of an insurer under this Division that the insurer comply with any
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direction given to the insurer under this section.

(6) Any claims manual in force under section 93B, immediately before its repeal, is taken to have
been prepared and published under this section.

Division 4 Regulation of insurers and miscellaneous provisions
193 Definitions
In this Division—

accounting records includes invoices, receipts, orders for the payment of money, bills of exchange,
cheques, promissory notes, vouchers and other documents of prime entry and also includes such

working papers and other documents as are necessary to explain the methods and calculations by
which accounts are made up.

insurer means a licensed insurer or self-insurer.

194 Directions to insurers with respect to claims procedures

(1) The Authority may give insurers (or any particular insurer or class of insurers) directions for or
with respect to requiring the adoption and use by them of specified processes, procedures,
strategies, policies and methods in the handling and administration of claims for compensation
or work injury damages, either generally or in respect of a specified class or classes of cases.

(2) Itis a condition of an insurer’s licence under this Act that the insurer must comply with a
direction under this section.

195-200 (Repealed)

201 Accounts and returns

(1) An insurer shall keep such accounting and other records in relation to the business or financial
position of the insurer—

(a) as may be prescribed by the regulations, or

(b) subject to the regulations, as may be directed by the Authority by notice served on the
insurer.

(2) The regulations or directions of the Authority may prescribe the manner in which financial
transactions are to be accounted for in any such records.

(3) An insurer shall lodge with the Authority returns in relation to the business or financial position
of the insurer in such form, containing such particulars and accompanied by such documents—

(a) as may be prescribed by the regulations, or

(b) subject to the regulations, as may be directed by the Authority by notice served on the
insurer.

(4) Returns shall be lodged—

(a) within 6 weeks after each 31 March, 30 June, 30 September and 31 December or at such
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other times as are prescribed by the regulations, and
(b) at such other times as the Authority, by notice served on the insurer, directs.

(5) The regulations or directions of the Authority may require returns, and documents accompanying
returns, to be certified by an auditor.

(6) (Repealed)
202 Audit of accounting records of insurers

(1AA) A reference in this section to an insurer does not include a reference to a specialised insurer
or a self-insurer.

(1) The Authority may appoint an appropriately qualified person to audit or inspect, and report to the

Authority on, the accounting and other records relating to the business or financial position of an
insurer.

(1A) (Repealed)

(2) A person so appointed by the Authority is, for the purpose of exercising any functions under this
section, entitled to inspect the accounting and other records of the insurer.

(3) An insurer shall provide all reasonable assistance for the exercise of those functions.

(4) A person shall not wilfully obstruct or delay a person exercising a function under this section.

Maximum penalty—1,000 penalty units.

(5) A person exercising functions under this section has qualified privilege in proceedings for

defamation in respect of any statement that the person makes orally or in writing in the course of
the exercise of those functions.

(6) (Repealed)

202A Performance audits by Authority

(1) The Authority may conduct an audit of all or any particular workers compensation activities of
an insurer to determine whether the insurer is carrying out those activities effectively,

economically and efficiently and in compliance with the workers compensation legislation and
any relevant agency arrangement.

(2) A single audit under this section may relate to the activities of more than one insurer.
(3) An officer of the Authority appointed by the Authority for the purposes of this section is, for the

purposes of the exercise of the Authority’s functions under this section, entitled to inspect the
accounting and other records of an insurer.

(4) A person must not wilfully obstruct or delay a person exercising a function under this section.

Maximum penalty—1,000 penalty units.

(5) An insurer must provide all reasonable assistance to the Authority for the purpose of facilitating
the exercise of functions by the Authority under this section.
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(6) The Authority may publish such reports and other information concerning an audit under this
section as the Authority thinks fit.

202B Business plans of licensed insurers

(1) A licensed insurer must prepare and deliver to the Authority a business plan for its workers
compensation insurance business as soon as practicable after it is requested to do so by the
Authority.

(2) The licensed insurer must revise its business plan—

(a) whenever it departs significantly from its business plan, and
(b) at such intervals of not less than 12 months as the Authority directs.

(3) The licensed insurer must, as far as practicable, conduct its workers compensation insurance
business in accordance with its current business plan, but if it departs significantly from that
plan the insurer must notify the Authority accordingly.

(4) A business plan must be prepared in accordance with such guidelines as the Authority
determines from time to time and notifies to licensed insurers.

(5) A business plan must describe the manner in which the insurer’s workers compensation
insurance business is to be conducted (including premiums, claims handling, management,
expenses and systems).

(6) In this section, a reference to the workers compensation insurance business of a licensed insurer
is a reference to any business associated with policies of insurance.

202C Prudential standards

The regulations may make provision with respect to prudential standards and the application of such
standards to insurers.

203-207 (Repealed)
208 Contributions by licensed insurers to Insurance Fund

(1) Each licensed insurer shall pay the contributions prescribed by this section to the Nominal
Insurer for payment into the Insurance Fund.

(2) The contribution to be paid by a licensed insurer in respect of each financial year for which the
regulations require a contribution to be made is an amount equal to the percentage (prescribed
by the regulations) of the premium income of the licensed insurer in respect of that financial
year.

3) A contribution is payable at such times and in respect of premium income received during such
pay p p g
periods as may be prescribed by the regulations.

(4) If a contribution payable by a licensed insurer has not been paid within the time prescribed by or
under this section, the amount of the contribution together with a late payment fee calculated at
the rate of 15 per cent of that amount per annum compounded quarterly (or, where another rate
is prescribed, that other rate) may be recovered by the Nominal Insurer as a debt in any court of
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competent jurisdiction.

(5) A certificate executed by the Authority certifying that an amount specified in the certificate was
the premium income received by a licensed insurer so specified in respect of a financial year so
specified is (without proof of its execution by the Authority) admissible in any proceedings for
the purposes of this section and is evidence of the matters specified in the certificate.

(6) More than one percentage may be prescribed for different portions of a financial year for the
purposes of subsection (2).

208AA Contributions by exiting employers

(1) In this section—
exiting employer means an employer who on or after 1 July 1998 became or becomes—

(a) a self-insurer under this Act or the 1998 Act, or

(b) insured for the purposes of this Act by a specialised insurer under this Act or the 1998 Act,
or

(c) licensed under Part VIIIB of the Safety, Rehabilitation and Compensation Act 1988 of the
Commonwealth (pursuant to a declaration of eligibility under that Part made on the basis
that the employer is a corporation carrying on business in competition with a
Commonwealth authority or with another corporation that was previously a Commonwealth
authority).

insured liabilities of an exiting employer means the following outstanding liabilities of the
exiting employer—

(a) any liabilities of the exiting employer under this Act in respect of workers employed by the
exiting employer while insured under a policy of insurance issued by an insurer licensed or
previously licensed under Division 3 of Part 7 (other than a specialised insurer),

(b) any liabilities of the exiting employer independently of this Act (but not including a liability
for compensation in the nature of workers compensation arising under any Act or other law
of another State or Territory or the Commonwealth or a liability arising under the law of
another country) for injuries received by workers employed by the person while insured
under a policy of insurance referred to in paragraph (a).

responsible insurer for an exiting employer means—
(a) the exiting employer, except in a case in which paragraph (b) or (c) applies, or

(b) in the case of an exiting employer that is covered by a licence under section 211 A—the
exiting employer and the licence holder (jointly and severally), or

(c) in the case of an exiting employer that is insured by a specialised insurer—the specialised
insurer that insures the exiting employer.

(2) The object of this section is to provide for the protection of the Insurance Fund against
deficiencies that may result from the insured liabilities of exiting employers.
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(3) The Authority may by order published in the Gazette require the responsible insurer for an
exiting employer to pay contributions for the purposes of this section. The order is to provide for
the amount of the required contributions or for the manner in which they are to be calculated and

may require different contributions to be paid by different responsible insurers or in respect of
different exiting employers.

(4) The following provisions apply in respect of the contributions required to be paid by such an
order—

(a) the responsible insurer for an exiting employer must pay the required contributions to the
Authority for payment into the Insurance Fund,

(b) the required contributions must be paid at such times and in such manner as the order
requires,

(c) if the responsible insurer has not paid a contribution within the required time, the amount of
the contribution together with a late payment fee calculated at the rate of 15% of that
amount per annum compounded quarterly (or, where another rate is prescribed, that other
rate) may be recovered by the Authority as a debt in any court of competent jurisdiction,

(d) a certificate executed by the Authority certifying that an amount specified in the certificate
is the amount recoverable by the Authority under paragraph (c) is (without proof of its
execution by the Authority) admissible in any proceedings for the purposes of this section
and is evidence of the matters specified in the certificate.

(5) The Authority may for the purposes of this section enter into an agreement with the responsible

insurer for an exiting employer under which the responsible insurer agrees to assume the exiting
employer’s insured liabilities.

(6) When the Authority enters into such an agreement the following provisions have effect (whether
or not there is any breach of the agreement)—

(a) the responsible insurer is not liable to pay any contribution that would otherwise be payable
by the responsible insurer under this section,

(b) alicensed insurer is not liable under any policy of insurance (despite the terms of the policy)
in respect of any liability that the responsible insurer has agreed to assume under the
agreement with the Authority,

(c) alicensed insurer who would otherwise be liable under a policy of insurance in respect of
any such liability must comply with any direction of the Authority to provide information to
the responsible insurer with respect to such a liability and any related claim,

(d) alicensed insurer must pay to the responsible insurer such amount as the Authority
determines to be fair and reasonable,

(e) the Authority may from time to time direct that the provisions of the agreement (and the
provisions of this section) do not apply in respect of a specified claim or class of claims,

(f) an exiting employer who is a self-insurer is taken to be a self-insurer in respect of any

liability that the exiting employer has (as responsible insurer) agreed to assume under the
agreement with the Authority.
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(7) Itis a condition of the licence of a licensed insurer that the licensed insurer must comply with
any direction of the Authority under this section.

208A, 208B (Repealed)

209 Offences for contravention of this Division

An insurer who contravenes, whether by act or omission, any requirement imposed on the insurer by
or under this Division is guilty of an offence and liable to a penalty not exceeding 100 penalty units.

Division 5 Self-insurers
210 Applications for licences (cf former s 18 (1A))
(1) An application for a licence under this Division may be made to the Authority by any employer.

(1A) An application may be made by a company that is not an employer if the licence is to cover
subsidiaries of the company that are employers.

(2) An application shall be in such form and accompanied by such documents—
(a) as may be prescribed by the regulations, and
(b) subject to any such regulations, as may be determined by the Authority.

(3) The Authority may, before determining an application for a licence, require the applicant to
advertise or give other notice of the application.

(4) An application is to be accompanied by such fee (if any) as is prescribed by the regulations or
(subject to the regulations) as is determined by the Authority. Any such fee is to be paid into the
Workers Compensation Operational Fund.

211 Determination of application for licence (cf former s 18 (1A))

(1) The Authority shall consider each application for a licence under this Division and may, in its
discretion—

(a) grant a licence to the applicant, or

(b) refuse the application.

(2) The Authority may, in determining an application for a licence, take into consideration—

(a) the suitability of the applicant,

(b) the financial ability of the applicant to undertake the liabilities under this Act,
(c) the efficiency of the workers compensation system generally, and

(d) such other matters as the Authority thinks fit.

(3) The Authority may take the matters under subsection (2) into consideration in respect of both the
applicant for the licence and any subsidiary to be covered by the licence.

(4) The Authority may issue guidelines relating to the matters that the Authority takes into
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consideration under subsection (2) in determining an application for a licence.
211A Endorsement of subsidiaries on self-insurer’s licence

(1) The Authority may endorse on a licence granted under this Division the name of one or more
wholly owned subsidiaries of the licence holder. While the name of a company is endorsed on
an employer’s licence, the company is taken to be covered by the licence.

(2) The Authority may at any time amend such an endorsement by adding, altering or deleting the
name of a company. An amendment is made by the Authority giving notice of it to the licence
holder and takes effect on the day notice is given or on a later day specified in the notice.

(3) A company which holds a licence under this Division and any subsidiary covered by the licence
are jointly and severally liable for any contribution required to be made to any fund under this
Act by the subsidiary.

(4) The licence of a company under this Division—

(a) may be subject to conditions under this Act relating to the obligations of a subsidiary
covered by the licence, and

(b) may be cancelled or suspended under this Act because of the acts or omissions of the
subsidiary.

(5) The meaning of wholly owned subsidiary is the same as in the Corporations Act 2001 of the
Commonwealth.

211B Government employers covered by Government managed fund scheme to be self-insurers

(1) Any Government employer covered for the time being by the Government’s managed fund
scheme is taken to be a self-insurer for the purposes of this Act.

(2) The Government’s managed fund scheme is any arrangement under which the self-insurer
liabilities (within the meaning of section 216) of particular Government employers covered by
the arrangement are paid by the Government of the State or by the Self Insurance Corporation
on its behalf.

(3) The Self Insurance Corporation may enter into an arrangement with the Authority under which
the Corporation acts on behalf of Government employers for the purpose of paying contributions
under this Act and for other purposes of this Act.

(4) The other provisions of this Division do not apply to self-insurers referred to in this section.
However, the Authority may, with the approval of the Treasurer, impose conditions on the
authority conferred by this section on such self-insurers (being conditions of a kind that the
authority could impose on the licence of a self-insurer under this Division).

(5) This section does not apply to any Government employers who are separately licensed under this
Division as self-insurers.

212 Provisions relating to licences (cf former s 18 (1A)—(1C))

The following provisions of Division 3 (Licensing of insurers) apply to and in respect of licences
granted under this Division in the same way as they apply to licences granted under Division 3—
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(a) section 180 (Duration of licences),
(b) section 181 (Conditions of licences),
(c) section 182 (Matters that may be regulated by conditions of licences),
(d) section 183 (Cancellation or suspension of licences),
(e) section 186 (Records and evidence relating to licences).
213 Deposit required for self-insurers and former self-insurers

(1) A self-insurer who is granted a licence under this Division must on the grant of the licence
deposit with the Authority an amount of money determined by the Authority in respect of the
self-insurer.

Maximum penalty—100 penalty units.

(2) A person who is or was a self-insurer must deposit with the Authority, at such time or times as
the Authority may direct by notice to the person, such additional amount or amounts as the
Authority determines to be necessary to ensure that the amount the person has on deposit under
this Division is the person’s required deposit amount for the time being.

Maximum penalty—100 penalty units.

(3) A person who has ceased to be a self-insurer can be required to deposit money with the
Authority under this section even if the amount of any previous deposit of the person has been
refunded to the person under section 216.

(4) The Authority may at any time refund to a person who has money on deposit with the Authority
under this section any amount by which the person’s deposit exceeds the person’s required
deposit amount for the time being.

(5) A person who is or was a self-insurer must comply with any written direction of the Authority to
provide the Authority with specified information (including actuarial information) for the
purpose of enabling the Authority to determine the person’s required deposit amount from time
to time.

Maximum penalty—>50 penalty units.
(6) No deposit is payable under this Division by—
(a) a Government employer, or
(b) any other employer approved by the Authority.

(7) In this section—

required deposit amount of a person means the amount that the Authority determines to be the
amount required to adequately provide for all the accrued, continuing, future and contingent
self-insurer liabilities of the person and of the person’s subsidiaries.

self-insurer liabilities of a person means—

(a) any liabilities of the person under this Act in respect of workers employed by the person
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while a self-insurer, or

(b) any liabilities of the person independently of this Act (but not including a liability for
compensation in the nature of workers compensation arising under any Act or other law of
another State, a Territory or the Commonwealth or a liability arising under the law of
another country) for injuries received by workers employed by the person while a self-
insurer (including any injury that is a dust disease as defined in the Workers’ Compensation
(Dust Diseases) Act 1942 and the aggravation, acceleration, exacerbation or deterioration of
a dust disease as so defined).

214 Investments of deposits (cf former s 21)

(1) Every amount of money deposited with the Authority by a person under this Division shall be
invested and re-invested from time to time as occasion requires in any manner for the time being
authorised for the investment of trust funds.

(2) The interest on any such investment shall be paid to the person depositing the sum of money.

(3) The investment and redemption shall be at par.

(4) If a person to whom interest would otherwise be payable under this section is in breach of any
obligation arising under this Division to deposit an additional amount of money with the
Authority, the Authority may, instead of paying the interest to the person, apply the interest in
full or partial satisfaction of the person’s obligation to make the additional deposit. Any amount

of interest so applied by the Authority is taken to have been deposited with the Authority by the
person concerned.

215 Alternative method of giving security (cf former s 22)

(1) The obligation imposed by this Division on a person to deposit with the Authority any specified
amount of money may be satisfied in whole or in part by the deposit by the person of securities
of equal value issued or guaranteed by the State or the Commonwealth.

(2) The value of any such securities shall, for the purposes of this section, be deemed to be their face
value.

(3) If the market value of any such securities is at any time below par, the Authority may require the
person to deposit further securities to such an amount that the total market value of all the

securities deposited by the person equals the amount of the deposit required to be made by the
person.

(4) A person must comply with a requirement under subsection (3).

Maximum penalty—100 penalty units.

(5) Every security so deposited with the Authority shall (unless it is negotiable) bear or be
accompanied by an assignment in blank executed by the person making the deposit.

(6) A reference in this Division to the amount of money required to be deposited with the Authority
shall be deemed to include a reference to any securities substituted in whole or in part for that
amount under the authority of this section.

(7) The Authority may convert any such securities into money by sale, hypothecation or otherwise
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for the purpose of paying or satisfying under section 216 any claims, judgments or awards
against a person.

215A Guarantee as alternative to deposit

(1) Itis sufficient compliance with a requirement of this Division to deposit an amount of money
with the Authority if a guarantee from a bank, building society or credit union guaranteeing
payment of the amount is provided on terms acceptable to the Authority.

In the case of a self-insurer that is a State owned corporation, the guarantee may also be
provided by the Treasury Corporation on terms acceptable to the Authority.

(2) If arefund of part of a deposit is authorised under section 213, the authorisation operates as

authority for the Authority to give the appropriate partial release from a guarantee provided
instead of a deposit.

(3) Any amount paid to the Authority pursuant to such a guarantee is to be regarded for the purposes

of this Division as having been deposited with the Authority by the person concerned and is to
be dealt with accordingly.

(4) In this section—
guarantee includes undertaking.

215B Bond as alternative to deposit

It is sufficient compliance with a requirement of this Division to deposit an amount of money with

the Authority if a bond is provided, on terms acceptable to the Authority, as security for the amount
required to be deposited.

216 Application and refund of deposit (cf former ss 24, 25A)

(1) The Authority is to hold every amount of money deposited under this Division on trust for the
payment and satisfaction of all claims, judgments or awards (not otherwise paid or satisfied)—

(a) against the person making the deposit in respect of the person’s self-insurer liabilities, and

(b) against any person that is a subsidiary of the person making the deposit (being a subsidiary
that is or was covered for the time being by the self-insurer licence of the person making the
deposit) in respect of the subsidiary’s self-insurer liabilities.

(2) An amount of money deposited with the Authority under this Division is not liable to be attached

or levied on or made subject to any debts of or claims against the person making the deposit,
except as provided by subsection (1).

(3) A person who has deposited an amount of money with the Authority under this Division is, if the
person has ceased to be a self-insurer, entitled to a refund of the amount so deposited and
standing to the person’s credit with the Authority—

(a) on the expiration of 3 months after service on the Authority of a written request for the
refund, and

(b) on satisfying the Authority that all accrued, continuing, future and contingent self-insurer
liabilities of the person or the person’s subsidiaries have been discharged or adequately
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provided for.

(4) In this section, self-insurer liabilities of a person has the same meaning as in section 213.

216A Assignment of policies of former self-insurers

(1) The Authority may assign all or any class of policies of insurance of a person who was a self-
insurer (the former self-insurer) to another insurer with the agreement of that other insurer.

(2) Policies of insurance may be assigned under this section by notice served by the Authority on the
former self-insurer concerned.

(3) An assignment of an insurance policy under this section—

(a) transfers the rights, obligations and liabilities under the policy of the former self-insurer to
the insurer to which the policy is assigned, and

(b) does not otherwise affect the rights, obligations or liabilities acquired, accrued or incurred
under the policy.

(4) For the purposes of this Act, any such assigned policy is to be taken to have been issued or
renewed by the insurer to which it is assigned.

(5) If an insurance policy is assigned under this section, the former self-insurer concerned must,

subject to any directions of the Authority, provide the insurer to which the policy is assigned
with copies of all documents relating to the policy or to claims under it.

Maximum penalty—20 penalty units.

Division 6 Transfer of claims

217 Definition

In this Division—

transferred claim means a claim that is the subject of a claims transfer agreement under this
Division.

218 Agreements for transfer of claims to insurers

(1) The Authority may enter into an agreement (a claims transfer agreement) with a corporation for
the transfer to the corporation of the liabilities of the Nominal Insurer in respect of a claim under

a policy of insurance for which the Nominal Insurer is the insurer.

(2) A claims transfer agreement can relate to particular claims or classes of claims.

(3) A claims transfer agreement entered into with a corporation may include provision for the
following—

(a) the transfer to the corporation of any assets of the Insurance Fund in connection with the
liabilities transferred by the agreement,

(b) requirements for the giving of notice to the person who is the employer in respect of a
transferred claim.

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 176 of 318



Workers Compensation Act 1987 No 70 [NSW]

219 Effect of claims transfer agreement

(1) A claims transfer agreement operates to transfer to the corporation concerned (the claim agent)
the rights and liabilities of the Nominal Insurer in connection with a transferred claim, and for
that purpose the following transitional arrangements have effect—

(a) atransferred claim is deemed to have been made against the claim agent,

(b) any act, matter or thing done or omitted to be done by the Nominal Insurer in connection
with a transferred claim before the transfer is taken to have been done or omitted by the
claim agent,

(c) the Nominal Insurer ceases to be the insurer in respect of the policy of insurance to which
the transferred claim relates, but only for the purposes of the rights, obligations and
liabilities of the insurer in connection with the transferred claim,

(d) the claim agent is deemed to be the insurer in respect of the policy of insurance to which the
transferred claim relates, but only for the purposes of the rights, obligations and liabilities of
the insurer in connection with the transferred claim,

(e) if the claim agent is not a licensed insurer, the claim agent is deemed to be a licensed insurer
in respect of the policy of insurance to which the transferred claim relates,

(f) any proceedings commenced by or against the Nominal Insurer in connection with a
transferred claim and pending immediately before the transfer are deemed to be proceedings
by or against the claim agent,

(g) all records that are the property of the Nominal Insurer and that relate to a transferred claim
(or a judgment or award made in respect of a transferred claim) become the property of and
are to be transferred to the claim agent.

(2) The transitional arrangements are subject to the terms of the claims transfer agreement.

(3) The regulations may make provision for or with respect to the entering into and operation of
claims transfer agreements, including by prescribing additional transitional arrangements for the
operation of claims transfer agreements.

220 Conditions of claims transfer agreement

(1) A claims transfer agreement is subject to the following conditions—

(a) such conditions as may be included in the agreement,

(b) such conditions as the Authority may from time to time notify to the claim agent during the
currency of the agreement,

(c) any conditions prescribed by the regulations.

(2) A condition of a claims transfer agreement also operates as a condition of the insurer’s licence
(or the insurer’s licence that the claim agent is deemed to hold in respect of a policy of insurance
to which a transferred claim relates).

(3) A corporation that is a party to a claims transfer agreement must comply with any conditions to
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which the claims transfer agreement is subject.
Maximum penalty—100 penalty units.

221-224 (Repealed)

Division 6A Defaulting insurers etc

224A Definitions
In this Division—

defaulting insurer means an insurer to which an order of the Minister in force under section 224B
relates, but does not include an insolvent insurer.

insolvent insurer means an insolvent insurer within the meaning of Division 7.

224B Declaration of defaulting insurers

(1) If the Minister is satisfied that a licensed insurer or former licensed insurer is unable to meet
claims and other liabilities under policies of insurance issued or renewed by it, the Minister may,

by order in writing, declare that the insurer is a defaulting insurer for the purposes of this
Division.

(2) An insolvent insurer may not be declared to be a defaulting insurer and the declaration of a
defaulting insurer ceases to have effect if the insurer is or becomes an insolvent insurer.

(3) (Repealed)
224C Insurance Fund may be applied to meet claims etc of defaulting insurers

(1) Amounts standing to the credit of the Insurance Fund may be applied by the Nominal Insurer for
the purposes of—

(a) satisfying, on behalf of the defaulting insurer, claims, judgments or awards arising from or

relating to policies of insurance issued or renewed by the defaulting insurer (whether before
or after the commencement of this section), and

(b) meeting the management expenses incurred in respect of satisfying those claims, judgments
or awards.

(2) Amounts applied by the Nominal Insurer under this section are to be applied in accordance with
such priorities among claims, judgments or awards as the Nominal Insurer determines.

(3) The Nominal Insurer may recover from the defaulting insurer as a debt in any court of competent
jurisdiction the payments made on its behalf by the Nominal Insurer under this section and not
repaid to the Nominal Insurer by the defaulting insurer.

(4) Any amounts repaid by or recovered from a defaulting insurer are to be credited to the Insurance
Fund.

(5) The obligation of a defaulting insurer to repay any amounts paid on its behalf under this section
does not cease because the insurer becomes an insolvent insurer.
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224D-224F (Repealed)

Division 7 Insurers’ Guarantee Fund
225 Definitions (cf former s 300)
(1) In this Division—
financial year in relation to an insurer other than a self-insurer—
(a) includes the period after 4 pm on the day preceding the first day of the financial year, and
(b) does not include the period after 4 pm on the last day of the financial year.

insolvent insurer means an insurer to which an order of the Minister in force under section 226
relates.

insurer means a licensed insurer, a former licensed insurer or a self-insurer, but does not include
an insolvent insurer.

policy of insurance issued by an insolvent insurer means—

(a) a policy of insurance issued by an insolvent insurer, whether before or after the insurer
became an insolvent insurer, or

(b) apolicy of insurance, issued by a person other than an insolvent insurer, in respect of which
an insolvent insurer has (whether before or after becoming an insolvent insurer) entered into
a contract or an arrangement whereby the insolvent insurer is (or would but for its

dissolution be) liable to indemnify the person against liability of the person under the
policy.

(2) In this Division, a reference to a liquidator or to a provisional liquidator includes a reference to a
liquidator or a provisional liquidator appointed outside New South Wales.

(3) So far as the legislative power of Parliament permits, the liquidator of an insolvent insurer shall
have and may exercise outside New South Wales the functions conferred or imposed on the
liquidator by this Division, in addition to having and exercising those functions within New
South Wales.

226 Insolvent insurers (cf former s 30P)

(1) If the Minister is satisfied that a liquidator or provisional liquidator has been appointed in respect
of an insurer, or that an insurer has been dissolved, the Minister may, by order published in the
Gazette, declare that the insurer is an insolvent insurer for the purposes of this Division.

(2) (Repealed)

227 Insurers’ Guarantee Fund (cf former s 30Q)
(1) There is established a fund to be known as the “Insurers’ Guarantee Fund”.
(2) There shall be paid into the Guarantee Fund—

(a) the contributions required by section 228 or the regulations to be paid by insurers,
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(al) any amount directed to be paid into the Guarantee Fund out of the Insurance Fund under
section 228,

(b) all income accruing from the investment or re-investment of money in the Guarantee Fund
or otherwise accruing to the Guarantee Fund,

(c) any amounts received by the Authority in the exercise of the rights, or the discharge of the
obligations, referred to in section 231 (2) or (3),

(d) (Repealed)
(e) any amounts payable to the Authority pursuant to section 235, and

(f) any amounts authorised by the regulations to be paid into the Guarantee Fund from the funds
of the Authority, and

(g) (Repealed)

(3) There shall be paid out of the Guarantee Fund such amounts as may be authorised by this
Division, any other Act or the regulations to be paid out of that Fund.

(3A) (Repealed)

(4) The Guarantee Fund shall, subject to this Act, be under the direction, control and management of
the Authority.

(5) Subject to such directions, if any, as may be given from time to time by the Treasurer, the
Authority may invest and re-invest or otherwise use or employ the Guarantee Fund in such
investments as may be determined from time to time by the Authority, and any such investment

may at any time be realised, hypothecated or otherwise dealt with or disposed of in whole or in
part by the Authority.

228 Contributions to Guarantee Fund (cf former s 30R)

(1) The Authority may, in respect of any financial year prescribed by the regulations, determine the

amount to be contributed to the Guarantee Fund in respect of that year, being an amount which
the Authority considers is necessary—

(a) to satisfy, during that financial year, claims, judgments and awards arising from or relating
to policies of insurance issued by insurers that were, before the commencement of Schedule

3 (3) to the Workers Compensation (Benefits) Amendment Act 1991, declared under section
226 to be insolvent insurers, and

(b) to provide for the payment of any other amounts to be paid under this Division from the
Guarantee Fund during that financial year which directly or indirectly relate to insurers that
were, before that commencement, declared under that section to be insolvent.

(2) Where the Authority determines an amount under subsection (1) in respect of a financial year
prescribed for the purposes of that subsection, each insurer (other than a former licensed insurer)

shall pay to the Authority for payment into the Guarantee Fund an appropriate contribution
calculated in accordance with the following formula—
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where—

A is the amount which the insurer is required by or under this Act to contribute to the Workers
Compensation Operational Fund in respect of that financial year,

B is the total amount required by or under this Act to be contributed by all insurers (other than
former licensed insurers) to the Workers Compensation Operational Fund in respect of that
financial year, and

C is the amount determined pursuant to subsection (1) in respect of that financial year.

(2A) The Authority may, in respect of any financial year specified by the regulations, determine the
amount to be contributed to the Guarantee Fund in respect of that year, being an amount which
the Authority considers is necessary—

(a) to satisfy, during that financial year, claims, judgments and awards arising from or relating
to policies of insurance issued by insurers that were, after the commencement of Schedule 3
(3) to the Workers Compensation (Benefits) Amendment Act 1991, declared under section
226 to be insolvent insurers, and

(b) to provide for the payment of any other amounts to be paid under this Division from the
Guarantee Fund during that financial year (not being amounts which directly or indirectly
relate to insurers that were, before that commencement, declared under that section to be
insolvent insurers).

(2B) Where the Authority determines an amount under subsection (2A) in respect of a financial year
prescribed for the purposes of that subsection, each insurer (other than a self-insurer or a former
licensed insurer) shall pay to the Authority for payment into the Guarantee Fund an appropriate
contribution calculated in accordance with the following formula—

where—

A is the amount which the insurer is required by or under this Act to contribute to the Workers
Compensation Operational Fund in respect of that financial year,

B is the total amount required by or under this Act to be contributed by all insurers (other than
self-insurers and former licensed insurers) to the Workers Compensation Operational Fund in
respect of that financial year,

C is the amount determined pursuant to subsection (2A) in respect of that financial year.

(2C) Where the Authority so directs, the amount determined by the Authority under subsection (1)
or (2A) is to be paid into the Guarantee Fund out of the Insurance Fund, instead of being paid by
insurers under subsection (2) or (2B).

(3) A contribution is payable at such times and in respect of such periods as may be prescribed.

(4) If a contribution is not paid within the time specified by the Authority in a notice to an insurer
requiring the insurer to pay the contribution—
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(a) the insurer is guilty of an offence and liable to a penalty not exceeding 100 penalty units,
and

(b) the contribution, together with a late payment fee calculated at the rate of 15 per cent of the
contribution per annum compounded quarterly (or, where another rate is prescribed, that

other rate), may be recovered by the Authority as a debt in any court of competent
jurisdiction.

(5) In any proceedings under this section, a certificate executed by the Authority as to the amount of
the appropriate contribution payable, under this section, by the insurer, and as to the time within
which the contribution was required to be paid, is (without proof of its execution by the
Authority) admissible in any proceedings and is evidence of the facts stated in the certificate.

229 Liquidator to notify Authority of claims (cf former s 30S)

The liquidator of an insolvent insurer shall, on receiving any claim relating to any policy of
insurance issued by the insolvent insurer, forward the claim to the Authority.

Maximum penalty—20 penalty units.
230 Delivery of documents etc to Authority (cf former s 30T)
The liquidator of an insolvent insurer shall, whenever requested to do so by the Authority—
(a) deliver to the Authority all documents relating to policies of insurance issued by the insolvent

insurer and all claims, judgments or awards made in respect of any such policies in the
liquidator’s possession, and

(b) supply to the Authority all information in the liquidator’s possession relating to any such policies
or any such claims, judgments or awards.

Maximum penalty—20 penalty units.

231 Appointment of Authority as agent and attorney of employer and worker (cf former s 30U)

(1) The Authority is by this section appointed the agent and attorney of an employer and a worker
insured under a policy of insurance issued by an insolvent insurer.

(2) As agent and attorney of such an employer, the Authority may exercise the rights and discharge
the obligations of the employer—

(a) for the purpose of dealing with and finalising any claim against which the employer is
indemnified under the policy of insurance,

(b) for the purpose of satisfying any such claim or any judgment or award against which the
employer is indemnified under the policy of insurance, and

(c) for any other purpose prescribed by the regulations.

(3) As agent and attorney of such an employer or a worker, the Authority may exercise the rights of
the employer or worker in connection with the policy of insurance—

(a) for the purpose of proving in the winding up of the insolvent insurer and receiving any
dividends or other money payable to the employer or worker in the winding up,
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(b) for the purpose of recovering any money which the employer or worker is entitled to
recover under section 151Z of this Act or section 64 of the former Act,

(c) for the purpose of recovering any money which the employer or worker is entitled under the
policy of insurance to recover from the person who issued the policy, being a policy
referred to in paragraph (b) of the definition of policy of insurance issued by an insolvent
insurer in section 225, and

(d) for any other purpose prescribed by the regulations.

(4) The Authority may exercise rights and discharge obligations as agent in the name of the
employer or worker concerned, or in its own name.

(5) All rights vested in an insurer or insolvent insurer and all obligations imposed on an insurer or
insolvent insurer, being rights or obligations—

(a) arising from or relating to a policy of insurance issued by an insolvent insurer to an
employer, and

(b) which may or shall be exercised or discharged for the purpose of—

(1) dealing with and finalising any claim against which the employer is indemnified under
the policy, or

(i1) satisfying any claim, judgment or award, against which the employer is indemnified
under the policy,

are vested in or imposed on the employer.

(6) Subsection (5) shall not be construed so as to vest in or impose on an employer, or to affect in
any other way—

(a) aright of an insurer or insolvent insurer to be indemnified by a reinsurer or an obligation of
an insurer or insolvent insurer to indemnify an employer, or

(b) any other prescribed right or obligation.

(7) If the Authority is, under this section, empowered to exercise any rights, or to discharge any
obligations, of an employer or a worker as agent and attorney, the employer or worker is not
entitled, without the consent of the Authority, to exercise those rights or discharge those
obligations.

(8) The appointment effected by this section may be revoked only by an Act.
232 Payments to employer or liquidator (cf former s 30V)

(1) Where an employer insured under a policy of insurance issued by an insolvent insurer has
satisfied (whether before or after the insurer became an insolvent insurer for the purposes of this
Division or before or after the commencement of this Division) any claim, judgment or award in
respect of which the employer has not been indemnified under that policy, the Authority, as
manager of the Guarantee Fund, may pay from the Guarantee Fund to the employer an amount
equal to the whole or any part of the amount paid by the employer in satisfaction of the claim,
judgment or award.
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(2) Where the liquidator of an insolvent insurer has satisfied (whether before or after the insurer
became an insolvent insurer for the purposes of this Division or before or after the
commencement of this Division) any claim, judgment or award in respect of which an employer
is entitled to be indemnified under a policy of insurance issued by the insolvent insurer, the
Authority, as manager of the Guarantee Fund, may pay from the Guarantee Fund to the

liquidator an amount equal to the whole or any part of the amount paid by the liquidator in
satisfaction of the claim, judgment or award.

(3) Where—

(a) a payment is made under subsection (1) to an employer in respect of a claim, judgment or
award, the Authority shall be deemed, to the extent of the payment, to have satisfied the
claim, judgment or award as agent and attorney of the employer, or

(b) apayment is made under subsection (2) to the liquidator of an insolvent insurer in respect of

a claim by or on behalf of any person or a judgment or award for the benefit of any person,
the Authority shall be deemed, to the extent of the payment, to have satisfied the claim,

judgment or award as agent and attorney of the employer of the person in respect of whom
the payment is made.

(4) The powers conferred by subsections (1) and (2) are exercisable at the absolute discretion of the
Authority and neither those subsections operate nor the exercise of any of those powers operates
so as to confer, directly or indirectly, any right on any person to whom a payment is or may be
made under those subsections or on any other person.

233 (Repealed)
234 Application of Guarantee Fund (cf former s 30X)
(1) Out of the Guarantee Fund, the Authority as manager of that Fund—

(a) shall pay the amount of any claim, judgment or award arising from or relating to any policy
of insurance issued by an insolvent insurer, being a claim, judgment or award that it

proposes to satisfy as agent and attorney of an employer, and any other amounts required by
this Division to be paid from that Fund, and

(b) is entitled—

(1) to be paid the costs of administration of the Guarantee Fund (including any legal or
other costs connected with the declaration of an insurer as an insolvent insurer), and

(i1) to be indemnified against all payments made by it and all costs and expenses that it may
incur in or in connection with the exercise of its functions under this Division.

(2) Where a payment is made by the Authority as agent and attorney of an employer, being a

payment authorised by this Division, the Authority shall not be entitled to recover the amount of
that payment from the employer.

235 Recovery of amounts under contracts or arrangements for reinsurance (cf former s 30Y)

To the extent that any amounts are paid out of the Guarantee Fund in respect of a claim, judgment or
award pursuant to section 234 (including the costs of the Authority), the Authority shall, where an
insolvent insurer (if it had provided indemnity to that extent under a policy of insurance) would have
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been entitled to recover any sum under a contract or arrangement for reinsurance, be entitled to the
benefit of and may exercise the rights and powers of the insolvent insurer under that contract or
arrangement so as to enable the Authority to recover from the reinsurer and pay into the Guarantee
Fund the amount due under that contract or arrangement.

236 Payments of workers compensation when insolvent insurer dissolved (cf former s 302)

(1) When an insolvent insurer has been dissolved, the payments of compensation under judgments
or awards relating to policies of insurance issued by the insolvent insurer which would, but for
the dissolution taking place, be payable by the insolvent insurer shall continue and be paid out of
the Guarantee Fund by the Authority.

(2) When an insolvent insurer has been dissolved, a person who would have had, but for the
dissolution of the insolvent insurer, an entitlement to payment of any amount arising from or
relating to any policy of insurance issued by the insolvent insurer (being a policy in respect of
which the insolvent insurer is the insurer) shall be entitled to payment of that amount out of the
Guarantee Fund.

(3) A person referred to in subsection (2) may make a claim against the Authority, as manager of the
Guarantee Fund, in respect of an entitlement to payment of an amount under that subsection.

(4) The Authority, as manager of the Guarantee Fund, is entitled to deal with and finalise a claim
made under subsection (3) in relation to a policy of insurance issued by an insolvent insurer to
the same extent as it would have been entitled to do so if the insolvent insurer had not been
dissolved.

237 Inspection of documents etc by person authorised by Minister (cf former s 30ZA)

The liquidator of an insolvent insurer shall, whenever requested to do so by a person authorised by
the Minister, make any documents relating to policies of insurance issued by the insolvent insurer
and any claims, judgments or awards made in respect of any such policies in the liquidator’s
possession available for inspection by that person.

Maximum penalty—20 penalty units.
238 Authority may take certain legal proceedings (cf former s 30ZB)
(1) If—

(a) the liquidator of an insolvent insurer applies to any court for directions in relation to any
particular matter arising under the winding up,

(b) the exercise by the liquidator of an insolvent insurer of any of the liquidator’s functions,
whether under this Division or not, is challenged, reviewed or called into question in
proceedings before any court, or

(c) any other matter that concerns or may affect the operation of this Division is raised in
proceedings before any court,

the Authority may intervene at any stage of the proceedings before that court, by counsel,
solicitor or agent, and shall thereupon become a party to, and shall have all the rights of a party
to, those proceedings before that court, including the right to appeal against any order, judgment
or direction of the court.
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(2) In any case in which the Attorney General might take proceedings on the relation or on behalf or
for the benefit of a person who is (or who would but for the dissolution of the insolvent insurer
be) entitled, under a policy of insurance issued by an insolvent insurer, to be indemnified against
a claim, judgment or award arising from or relating to the policy, being proceedings for or with
respect to enforcing or securing the observance of any provision made by or under this Division,
any Act or any rule of law, the Authority shall be deemed to represent sufficiently the interests
of the public and may take the proceedings in its own name.

(3) The Authority is entitled to be paid, out of the Guarantee Fund, all the costs and expenses
incurred by the Authority in exercising the powers conferred by this section.

239 Regulations (cf former s 30ZC)
The regulations may make provision for or with respect to—

(a) requiring insurers (including former licensed insurers) to make contributions or further
contributions to the Guarantee Fund,

(b) the manner and method of determining any such contributions or further contributions,

(c) varying in specified circumstances the periods with respect to which contributions are to be
determined, or the method by which contributions are to be calculated, under section 228,

(d) the payment, and proceedings for the recovery, of contributions, and
(e) the circumstances and the manner in which contributions of insurers and other amounts standing

to the credit of the Guarantee Fund may be repaid and otherwise distributed to insurers and the
liquidators of insolvent insurers.

Division 8 Terrorism Re-insurance Fund
239AA Definitions
In this Division—
act of terrorism—see section 239AB.
insurer includes a licensed insurer, a self-insurer and a specialised insurer.
threshold amount—see section 239AC.

TRF means the Terrorism Re-insurance Fund (if any) established under section 239AE.

239AB Meaning of “act of terrorism”

(1) An act of terrorism is an act that, having regard to the nature of the act and the context in which
the act was done, it is reasonable to characterise as an act of terrorism.

(2) Any lawful activity or any industrial action cannot be characterised as an act of terrorism for the
purposes of this Act. An act may be so characterised only if it—

(a) causes or threatens to cause death, personal injury or damage to property, and

(b) is designed to influence a government or to intimidate the public or a section of the public,
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and

(c) is carried out for the purpose of advancing a political, religious, ideological, ethnic or
similar cause.

239AC Meaning and application of “threshold amount”

(1) The threshold amount is the amount of $1 million.

(2) The threshold amount applies to the total amount of claims referred to in this Division in respect
of an act of terrorism specified in a declaration under section 239AD, and not to the amount of
claims in respect of that act that are made against each individual insurer.

(3) The threshold amount is to be apportioned among the insurers who have a liability in respect of a
claim referred to in this Division.

Note. See section 239AH (6) for the insurer’s proportion of the threshold amount.

239AD Minister may make declaration as to significant terrorism-related liabilities

(1) The Minister may, by order published in the Gazette, declare that an act of terrorism specified in
the declaration has given rise to significant terrorism-related liabilities.

(2) The Minister may not make such a declaration unless—
(a) an insurer has requested the Minister to do so, and

(b) the Minister is satisfied that—

(1) an act of terrorism occurred after 4pm on 30 June 2002 or at any time on any day after
that date, and

(i1) the act of terrorism has given rise to liabilities (whether liabilities of one or more self-
insurers, or liabilities under policies of insurance issued or renewed by one or more

insurers that are not self-insurers, or both) for payment of amounts that, in total, exceed
the threshold amount.

239AE Terrorism Re-insurance Fund

(1) On the first occasion (if any) that a declaration is made under section 239AD, there is to be
established a fund to be known as the “Terrorism Re-insurance Fund” (or TRF).

(2) The following are to be paid into the TRF—
(a) all contributions required under this Division or the regulations to be paid by insurers,

(b) income from the investment of money in the TREF,

(c) any amounts authorised by the regulations to be paid into the TRF from the funds of the
Authority,

(d) all money recovered by the Authority pursuant to section 239AJ,

(d1) (Repealed)
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(e) any other amounts that may lawfully be paid into the TRF.
(3) The following are to be paid out of the TRF—

(a) the costs of administration of the TRF,

(b) such other payments as may be authorised or required by this Division or the regulations to
be so paid.

(4) The TREF is, subject to this Act, under the direction, control and management of the Authority.

(5) The Authority may invest and re-invest money in the TRF in such investments as may be

determined from time to time by the Authority. Any such investment may at any time be

realised, hypothecated or otherwise dealt with or disposed of in whole or in part by the
Authority.

(6) (Repealed)

239AF Insurers to provide Authority with information

(1) If an insurer requests the Minister to make a declaration under section 239AD, the Authority

may from time to time, by notice in writing to any insurer (specifying the act in respect of which
the declaration is sought), require the insurer to provide the Authority with information in
relation to that act in accordance with this section.

(2) The information is to be provided, in writing, no later than 21 days after the notice is served on
the insurer.

(3) The following information is to be provided—

(a) a statement as to whether the insurer has, as an insurer, incurred any liability for payment as
a result of the act specified in the notice,

(b) if the insurer has incurred such a liability—
(1) details of any claims received by the insurer in respect of the liability,

(ii) details of any amount paid in respect of those claims,

(iii) an estimate (calculated in accordance with the method specified in the notice) of any

further amount that the insurer will be required to pay (in respect of both claims
already received by the insurer and anticipated claims),

(iv) details of any contracts or arrangements for re-insurance that are in force to the benefit
of the insurer in connection with any such liability,

(c) such other information as may be prescribed by the regulations.

(4) If the insurer subsequently has reason to revise any information provided under this section, the
insurer is required to furnish the Authority with the revised information in accordance with the

Workers Compensation Guidelines (which may make provision with respect to the furnishing of
that information).

(5) An insurer who fails to comply with a requirement under this section is guilty of an offence.
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Maximum penalty—100 penalty units.
239AG Contributions to Terrorism Re-insurance Fund

(1) On each occasion that a declaration is made under section 239AD, the Authority is to determine,
in accordance with this section—

(a) the total amount to be paid to the TRF, and
(b) the amount to be contributed by each insurer.

(2) The total amount to be paid to the TRF is the amount that the Authority estimates will be
necessary to satisfy all claims (both against self-insurers and under policies of insurance issued
or renewed by insurers that are not self-insurers) in respect of the act of terrorism specified in
the declaration, less the greater of the following amounts—

(a) the total of the maximum amounts payable to insurers under contracts or arrangements for
re-insurance in respect of liability for claims arising from the act of terrorism,

(b) the threshold amount.

(3) The Authority is to determine the amount to be paid to the TRF by an insurer in accordance with
the following formula—

A
2w
E

where—

A is the amount of wages (within the meaning of the Workers Compensation Market Practice
and Premiums Guidelines relating to the financial year in which the act of terrorism occurred)
by reference to which the insurer’s premium (or, if the insurer is a self-insurer, the insurer’s
deemed premium income) for that financial year was calculated.

B is the total amount of wages (as referred to in 4 above) of all insurers.
C is the amount determined under subsection (1) (a).

(4) The Authority is to give each insurer written notice of the amount determined under this section
in respect of the insurer. The notice must specify the date or dates (the date being (or, if more
than one date is specified, the first date being) a date not less than 15 days after the notice is
given) by which the insurer must pay the amount or specified instalments of the amount (or, if
the notice requires payment of a lesser amount in accordance with subsection (5), that lesser
amount or specified instalments of that lesser amount) to the Authority.

(5) The notice may (but need not) offset in accordance with section 239AI the amount (if any) to be
reimbursed to the insurer under section 239AH and reduce the amount to be paid by the insurer
under this section accordingly.

(6) If the Authority considers it necessary to do so (because, for example, of the discovery of
additional liabilities of insurers arising from the act of terrorism concerned or because the
amount estimated to be necessary to satisfy all claims was insufficient to do so), the Authority
may make further determinations, in accordance with this section, in respect of the same act of
terrorism. Subsections (4) and (5) apply in relation to any such further determination under
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subsection (3) in the same way as they apply in relation to the original determination under that
subsection.

(7) If an amount is not paid in accordance with a notice under this section (regardless of whether the
insurer concerned is to receive any reimbursement under section 239AH)—

(a) the Authority may recover the amount (together with interest at the prescribed rate) as a debt
in a court of competent jurisdiction, and

(b) the insurer concerned is guilty of an offence.
Maximum penalty—100 penalty units.
239AH Partial reimbursement of insurers from Terrorism Re-insurance Fund

(1) If a declaration has been made under section 239AD, an insurer may apply to the Authority for
reimbursement of part of the amount paid by the insurer in respect of claims arising from the act
of terrorism specified in the declaration.

(2) The Authority may, in accordance with this section, reimburse an insurer who makes an
application under subsection (1).

(3) Any such reimbursement is to be made out of the TRF.

(4) The Authority may reimburse an insurer only if it is satisfied that—

(a) the insurer has made the payments specified in the insurer’s application for reimbursement,
and

(b) the payments were made in respect of claims (whether because the insurer is a self-insurer
or under policies of insurance issued or renewed by the insurer) arising from the act of
terrorism specified in the declaration under section 239AD, and

(c) the amount to be reimbursed is no more than the total amount paid by the insurer in respect
of those claims less the amount of the insurer’s excess.

(5) The Authority may—
(a) make an interim calculation of an insurer’s proportion of the threshold amount, and
(b) make an interim reimbursement (or reimbursements) to an insurer,

on the basis of initial information provided by the insurer to the Authority under section 239AF,
and may make further calculations or reimbursements (or both) on the basis of any further or
revised information provided under that section.

(6) In this section—
insurer’s excess means the greater of the following—

(a) the insurer’s proportion of the threshold amount,

(b) the maximum amount that is payable to the insurer under any contract or arrangement for
re-insurance in respect of its liability for claims arising from the act of terrorism.

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 190 of 318



Workers Compensation Act 1987 No 70 [NSW]

insurer’s proportion of the threshold amount means the amount calculated in accordance with
the following formula—

XX
2 %E
¥

where—
X is the amount of the insurer’s liability in respect of claims arising from the act of terrorism.
Y is the total amount of liability of all insurers in respect of those claims.
Z is the threshold amount.
239Al1 Authority may offset

(1) The Authority may apply all or part of the amount to be reimbursed to an insurer under section
239AH so as to reduce the amount of any money due from and unpaid by the insurer under
section 239AG (including money by way of interest calculated on the amount originally
demanded under that section).

(2) The Authority is to make any necessary adjustments consequent on the application of a
reimbursement (or part of a reimbursement) under this section and is to give the insurer written
notice of—

(a) the way in which the reimbursement (or part of the reimbursement) has been applied, and
(b) any adjustments that have been made, and

(c) the amount (if any) that remains due from the insurer under section 239AG after the
application of the reimbursement (or part of the reimbursement).

239AJ Subrogation

(1) On reimbursing an insurer under section 239AH in relation to a claim paid by the insurer, the
Authority is subrogated, to the extent of the amount of the reimbursement, to all the rights and
remedies of that insurer against any other person in respect of recovery of the money paid by the
insurer in relation to the claim.

(2) A certificate given by the chief executive of the Authority certifying that a specified amount has
been reimbursed, under section 239AH, to a specified insurer in relation to specified payments
made by the insurer is evidence of the matter certified.

(3) The Authority may exercise the rights and remedies to which the Authority is subrogated under
this section in the name of the Authority or in the name of the insurer concerned.

239AK Regulations
(1) The regulations may make provision for or with respect to the TRF.

(2) In particular, the regulations may make provision for or with respect to the following—

(a) requiring insurers to make contributions and further contributions to the TRF,

(b) the manner and method of determining any such contributions and further contributions,

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 191 of 318



Workers Compensation Act 1987 No 70 [NSW]

(c) the payment, and proceedings for the recovery, of contributions and further contributions to
the TRF,

(d) the making of applications for reimbursement from the TRF, including the information to be
provided to the Authority in connection with any such application,

(e) the circumstances and the manner in which contributions of insurers, and other amounts
standing to the credit of the TRF, may be distributed to insurers otherwise than by way of
reimbursement under section 239AH.

(3) The regulations may exempt from the operation of all or any of the provisions of this Division
any specified insurer or class of insurers in such circumstances (if any), and subject to such
conditions (if any), as may be specified in the regulations.

239AL Review

(1) The Minister is to conduct a review of this Division to determine whether the policy objectives
of the Division remain valid and whether the provisions of the Division remain appropriate for
securing those objectives.

(2) The review is to be conducted as soon as possible after 30 June 2004, and a report on the
outcome of the review is to be tabled in each House of Parliament as soon as practicable after
the completion of the review.

Part 7A

239A-239F (Repealed)

Part 8 Protection of injured workers from dismissal
240 Definitions (cf IR Act, s 91)

(1) In this Part—

Commonwealth industrial instrument means any award, workplace agreement or other
agreement made under (or taken to have been made, or to have effect, under) the Workplace
Relations Act 1996 of the Commonwealth.

industrial organisation of employees has the same meaning as it has in the /ndustrial Relations
Act 1996.

reinstatement includes re-employment.

State industrial instrument has the same meaning as industrial instrument has in the Industrial
Relations Act 1996.

(2) For the purposes of this Part, an injured worker is a worker who receives an injury for which the
worker is entitled to receive compensation under this Act or the Workers” Compensation (Dust
Diseases) Act 1942.

(3) For the purposes of this Part, a person is the employer of an injured worker only if the injury
arose (either wholly or partly) out of or in the course of employment with that person.
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Note. For the purposes of comparison, a number of provisions of this Part contain bracketed notes in headings
drawing attention (“cf IR Act”) to equivalent or comparable (though not necessarily identical) provisions of the
Industrial Relations Act 1996 (as in force immediately before the commencement of this Part).

241 Application to employer for reinstatement of dismissed injured worker (cf IR Act, s 92)

(1) If an injured worker is dismissed because he or she is not fit for employment as a result of the

injury received, the worker may apply to the employer for reinstatement to employment of a
kind specified in the application.

(2) The kind of employment for which the worker applies for reinstatement cannot be more
advantageous to the worker than that in which the worker was engaged when he or she first
became unfit for employment because of the injury.

(3) The worker must produce to the employer a certificate given by a medical practitioner to the

effect that the worker is fit for employment of the kind for which the worker applies for
reinstatement.

242 Application to Industrial Relations Commission for reinstatement order if employer does not
reinstate (cf IR Act, s 93)

(1) If an employer does not reinstate the worker immediately to employment of the kind for which
the worker has so applied for reinstatement (or to any other kind of employment that is no less

advantageous to the worker), the worker may apply to the Industrial Relations Commission for a
reinstatement order.

(2) An industrial organisation of employees may make the application on behalf of the worker.

(3) The Industrial Relations Commission may not make a reinstatement order, except in special

circumstances, if the application to the employer for reinstatement was made more than 2 years
after the injured worker was dismissed.

243 Order by Industrial Relations Commission for reinstatement (cf IR Act, s 94)

(1) The Industrial Relations Commission may, on such an application, order the employer to
reinstate the worker in accordance with the terms of the order.

(2) The Industrial Relations Commission may order the worker to be reinstated to employment of
the kind for which the worker has so applied for reinstatement (or to any other kind of

employment that is no less advantageous to the worker), but only if the Commission is satisfied
that the worker is fit for that kind of employment.

(3) If the employer does not have employment of that kind available, the Industrial Relations
Commission may order the worker to be reinstated to employment of any other kind for which

the worker is fit, being—

(a) employment of a kind that is available but that is less advantageous to the worker, or

(b) employment of a kind that the Commission considers that the employer can reasonably

make available for the worker (including part-time employment or employment in which
the worker may undergo rehabilitation).

(4) If the Industrial Relations Commission orders the worker to be reinstated, it may order the
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employer to pay to the worker an amount stated in the order that does not exceed the
remuneration the worker would, but for being dismissed, have received after making the

application to the employer for reinstatement and before being reinstated in accordance with the
order of the Commission.

244 Presumption as to reason for dismissal (cf IR Act, s 95)

(1) In proceedings for a reinstatement order under this Part it is to be presumed that the injured

worker was dismissed because he or she was not fit for employment as a result of the injury
received.

(2) That presumption is rebutted if the employer satisfies the Industrial Relations Commission that
the injury was not a substantial and operative cause of the dismissal of the worker.

245 Disputes as to fitness—medical assessment (cf IR Act, s 96)

(1) The Industrial Relations Commission may refer to a medical assessor any dispute as to the

worker’s condition or fitness for employment to be assessed as provided by Part 7 of Chapter 7
of the 1998 Act.

(2) The medical assessor is to submit a report to the Industrial Relations Commission in accordance
with the terms of the reference.

246 Continuity of service of reinstated worker (cf IR Act, s 97)

(1) If a worker is reinstated under this Part, the Industrial Relations Commission may order that the

period of employment of the worker with the employer is taken not to have been broken by the
dismissal.

(2) However if the Industrial Relations Commission does so, the period between dismissal and the
date of the application by the worker to the employer for reinstatement is not to be taken into
account in calculating for any purpose the period of service of the worker with the employer.

247 Duty to inform replacement worker (cf IR Act, s 98)

An employer who, within 2 years after dismissing an injured worker, employs a person to replace the
dismissed worker is guilty of an offence unless the employer first informs the person that the

dismissed worker may be entitled under this Part to be reinstated to carry out the work for which the
person is to be employed.

Maximum penalty—>50 penalty units.
248 Dismissal within 6 months of injury an offence (cf IR Act, s 99)
(1) An employer of an injured worker who dismisses the worker is guilty of an offence if—

(a) the worker is dismissed because the worker is not fit for employment as a result of the
injury, and

(b) the worker is dismissed during the relevant period after the worker first became unfit for
employment.

Maximum penalty—100 penalty units.
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(2) For the purposes of subsection (1), the relevant period is—

(a) the period of 6 months after the worker first became unfit for employment, except as
provided by paragraphs (b), (c) and (d), or

(b) if the worker is entitled under a State industrial instrument to accident pay as a result of the
injury for a period exceeding that period of 6 months—the period during which the worker
is entitled to accident pay, or

(c) if the worker was entitled under a State industrial instrument to accident pay as a result of
the injury for a period exceeding that period of 6 months but that instrument ceased to have
effect as such in relation to the worker because of the commencement of Schedule 8 to the
Workplace Relations Act 1996 of the Commonwealth—the period during which the worker
would have been entitled to accident pay under the instrument if it had not ceased to have
effect, or

(d) if the worker (other than a worker referred to in paragraph (c)) is entitled under a
Commonwealth industrial instrument (or was entitled under a Commonwealth industrial
instrument as in force immediately before the commencement of Schedule 7 to the
Workplace Relations Act 1996 of the Commonwealth) to accident pay as a result of the
injury for a period exceeding that period of 6 months—the period during which the worker
is (or the period during which the worker was) entitled to accident pay, whichever is the
greater period.

Accident pay is an entitlement of the worker to payment by the employer, while the worker is
unfit for employment, that is described as accident pay in the relevant industrial instrument.

Note. Both Schedules 7 and 8 to the Workplace Relations Act 1996 of the Commonwealth (which were
inserted by the Workplace Relations Amendment (Work Choices) Act 2005 of the Commonwealth)
commenced on 27 March 2006.

(3) Itis a defence to a prosecution for an offence under this section if the employer satisfies the
court that—

(a) at the time of dismissal, the worker would not undergo a medical examination reasonably
required to determine fitness for employment, or

(b) at the time of dismissal, the employer believed on reasonable grounds that the worker was
not an injured worker within the meaning of this Part.

(4) The prosecution may establish that an injured worker was dismissed because the worker was not
fit for employment as a result of the injury if the prosecution establishes that the injury was a
substantial and operative cause of the dismissal.

(5) This section applies even if the worker became unfit for employment before the commencement
of this section.

249 Other rights not affected (cf IR Act, s 100)

This Part does not affect any other rights of a dismissed worker under this or any other Act or under
any State industrial instrument or contract of employment.
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250 Enforcement

(1) The following provisions of the /ndustrial Relations Act 1996 and the regulations made under
that Act apply to and for the purposes of this Part (¢he applied provisions)—

(a) Part 7 of Chapter 5 (Entry and inspection by officers of industrial organisations),
(b) Part 4 of Chapter 7 (Inspectors and their powers),
(c) Part 5 of Chapter 7 (Evidentiary provisions),
(d) Part 6 of Chapter 7 (Criminal and other legal proceedings),
(e) any other provision prescribed by the regulations.
(2) Accordingly, the applied provisions have effect as if they formed part of this Act.

(3) For the purposes of the application of the applied provisions (but without limiting subsection (4)
(a)), a reference in the applied provisions—

(a) to this Act (that is, the /ndustrial Relations Act 1996) is to be read as a reference to this Part,
and

(b) to the regulations is to be read as a reference to the regulations under this Act, and
(c) to the industrial relations legislation includes a reference to this Part, and
(d) to employment is to be read as a reference to employment of an injured worker, and

(e) to an employer is to be read as a reference to an employer within the meaning of this Part,
and

(f) to employees is to be read as a reference to injured workers,
as the case requires.

(4) The applied provisions have effect—

(a) subject to such modifications as are prescribed by this Part or the regulations, and

(b) despite any other provisions of this Act that make provision for matters for which the
applied provisions make provision.

(5) In this section—
modification includes addition, exception, omission or substitution.
Part 9

251-268 (Repealed)
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Part 10 Miscellaneous
269-277 (Repealed)
278 Compensation not personal property under Personal Property Securities Act 2009 (Cth)

Compensation under this Act is declared not to be personal property for the purposes of the Personal
Property Securities Act 2009 of the Commonwealth.

279 Enforcement of interests in certain assets and deposits in priority over Authority or Nominal
Defendant prevented

(1) This section applies in relation to the following assets and deposits (affected assets or
deposits)—

(a) any amount of money deposited as required under section 172A,

(b) any assets of an insurer in respect of which the Authority has taken a charge or other
security under section 182 (1) (c),

(c) any amount of money deposited as required under section 213 or the deposit of securities of
equal value deposited under section 215.

(2) A person may not enforce an interest in affected assets or deposits (whether or not a PPS security
interest) in priority over the interest of the Authority or the Nominal Defendant in the assets or
deposits.

(3) Subsection (2) extends to an interest created or arising before the commencement of this section.

(4) In this section—

PPS security interest means a security interest to which the Personal Property Securities Act
2009 of the Commonwealth applies (including a transitional security interest within the meaning
of that Act).

279A Workers compensation liability with respect to staff of statutory bodies

(1) Part 5 applies to work injury damages recoverable from the Government of New South Wales,
and to work injury damages recoverable from a statutory body, by or in respect of a person
employed in the Public Service to enable the statutory body to exercise its functions. Part 5 so
applies as if—

(a) the statutory body were an employer of the person in addition to the Government, and
(b) the statutory body were an employer liable to pay compensation under this Act.

(2) A policy of insurance may be issued to the Government of New South Wales under this Act that
is limited to workers employed in a particular part of the Public Service.

(3) A licence under Division 5 of Part 7 that is limited to workers employed in a particular part of
the Public Service may be granted to the Government of New South Wales.

(4) In this section—
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Public Service includes the Transport Service of New South Wales.

work injury damages means work injury damages recoverable from a statutory body or the
Government of New South Wales in respect of injury to or the death of a person employed in the
Public Service to enable the statutory body to exercise its functions caused by the negligence or

other tort of the statutory body or the Government and arising out of the employment of the
person by the Government.

280 Regulations and orders (cf former s 66)

(1) The Governor may make regulations, not inconsistent with this Act, for or with respect to any
matter that by this Act is required or permitted to be prescribed or that is necessary or
convenient to be prescribed for carrying out or giving effect to this Act.

(2) A regulation may create an offence punishable by a penalty not exceeding 20 penalty units.
(3) A provision of a regulation or order under this Act or the 1998 Act may—

(a) apply generally or be limited in its application by reference to specified exceptions or
factors,

(b) apply differently according to different factors of a specified kind, or

(c) authorise any matter or thing to be from time to time determined, applied or regulated by
any specified person or body,

or may do any combination of those things.

(4) A regulation or order under this Act or the 1998 Act prescribing a maximum amount in respect
of any compensation payable under this Act for any service or thing may provide that the
maximum amount applies to a service or thing after the date the regulation or order takes effect
in respect of an injury received or accident occurring before that date as well as to a service or
thing in respect of an injury received or accident happening after that date.

281 Repeals

Each Act specified in Schedule 5 is, to the extent indicated, repealed.
282 Savings, transitional and other provisions

Schedule 6 has effect.
Schedule 1 Adjacent areas

(Section 9AA)

1 Definitions
In this Schedule—

continental shelf has the same meaning as in the Seas and Submerged Lands Act 1973 of the
Commonwealth.

Joint Petroleum Development Area has the same meaning as in the Petroleum (Timor Sea Treaty)
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Act 2003 of the Commonwealth.

territorial sea has the same meaning as in the Seas and Submerged Lands Act 1973 of the
Commonwealth.

2 Adjacent areas

(1) The adjacent area for New South Wales, Victoria, South Australia or Tasmania is so much of the
area described in Schedule 1 to the Offshore Petroleum and Greenhouse Gas Storage Act 2006
of the Commonwealth in relation to that State as is within the outer limits of the continental
shelf and includes the space above and below that area.

(2) The adjacent area for Queensland is—

(a) so much of the area described in Schedule 1 to the Offshore Petroleum and Greenhouse Gas
Storage Act 2006 of the Commonwealth in relation to Queensland as is within the outer
limits of the continental shelf, and

(b) the Coral Sea area (within the meaning of section 8 (2) of the Offshore Petroleum and
Greenhouse Gas Storage Act 2006 of the Commonwealth) other than the territorial sea
within the Coral Sea area, and

(c) the areas within the outer limits of the territorial sea adjacent to certain islands of
Queensland as determined by proclamation on 9 February 1983 under section 7 of the Seas
and Submerged Lands Act 1973 of the Commonwealth, and

(d) the space above and below the areas described in paragraphs (a), (b) and (c).

(3) The adjacent area for Western Australia is so much of the area described in Schedule 1 to the
Offshore Petroleum and Greenhouse Gas Storage Act 2006 of the Commonwealth in relation to
Western Australia as—

(a) is within the outer limits of the continental shelf, and
(b) is not within the Joint Petroleum Development Area,
and includes the space above and below that area.

(4) The adjacent area for the Northern Territory is—

(a) so much of the area described in Schedule 1 to the Offshore Petroleum and Greenhouse Gas
Storage Act 2006 of the Commonwealth in relation to the Northern Territory as—

(i) is within the outer limits of the continental shelf, and
(i1) is not within the Joint Petroleum Development Area, and

(b) the offshore area for the Territory of Ashmore and Cartier Islands (within the meaning of
section 8 (1) of the Offshore Petroleum and Greenhouse Gas Storage Act 2006 of the
Commonwealth) other than the territorial sea within that area, and

(c) the space above and below the areas described in paragraphs (a) and (b).

(5) However, the adjacent area for a State does not include any area inside the limits of any State or
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Territory.

(6) A reference in this clause to the area described in Schedule 1 to the Offshore Petroleum and
Greenhouse Gas Storage Act 2006 of the Commonwealth in relation to a State or Territory is a

reference to the scheduled area for that State or Territory within the meaning given by that
Schedule.

Schedule 2 Employer groups—tracing of interests in corporations

(Section 175P)
1 Application
This Schedule applies for the purposes of section 175P.

2 Direct interest
(1) An entity has a direct interest in a corporation if—

(a) in the case of an entity that is a person—the person can, directly or indirectly, exercise,

control the exercise of, or substantially influence the exercise of, the voting power attached
to any voting shares issued by the corporation, or

(b) in the case of an entity that is a group of associated persons—each of the associated persons
can, directly or indirectly, exercise, control the exercise of, or substantially influence the
exercise of, the voting power attached to any voting shares issued by the corporation.

(2) The value of the direct interest of the entity in the corporation is the proportion (expressed as a
percentage) of the voting power of all voting shares issued by the corporation that—

(a) in the case of an entity that is a person—the person can directly or indirectly exercise,

control the exercise of, or substantially influence the exercise of, as referred to in subclause
(1), or

(b) in the case of an entity that is a group of associated persons—the associated persons can, if
acting together, directly or indirectly exercise, control the exercise of, or substantially
influence the exercise of, as referred to in subclause (1).

3 Indirect interest

(1) An entity has an indirect interest in a corporation if the corporation is linked to another
corporation (the directly controlled corporation) in which the entity has a direct interest.

(2) A corporation is linked to a directly controlled corporation if the corporation is part of a chain of
corporations—

(a) that starts with the directly controlled corporation, and

(b) in which a link in the chain is formed if a corporation has a direct interest in the next
corporation in the chain.

(3) The following are examples of how subclauses (1) and (2) work (the examples are cumulative)—

(a) Example 1
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Corporation A (a directly controlled corporation) has a direct interest in corporation B.
Corporations A and B form part of a chain of corporations, and corporation B is linked to
corporation A. Accordingly, an entity that has a direct interest in corporation A also has an
indirect interest in corporation B.

(b) Example 2
Corporation B also has a direct interest in corporation C. In this case, corporations A, B and
C form part of a chain of corporations. Both corporations B and C are linked to corporation
A. The entity that has a direct interest in corporation A has an indirect interest in both
corporations B and C.

(c) Example 3
Corporation B also has a direct interest in corporation D. There are now 2 chains of
corporations, one consisting of A, B and C, and one consisting of A, B and D. Corporations
B, C and D are all linked to corporation A and an entity that has a direct interest in
corporation A would have an indirect interest in corporations B, C and D. An entity that has
a direct interest in corporation B would have an indirect interest in corporations C and D.
However, an entity that has a direct interest in corporation C only would not have an
indirect interest in corporation D, as corporation D is not linked to corporation C.

(4) The value of the indirect interest of an entity in a corporation (an indirectly controlled
corporation) that is linked to a directly controlled corporation is calculated by multiplying
together the following—

(a) the value of the direct interest of the entity in the directly controlled corporation,

(b) the value of each direct interest that forms a link in the chain of corporations by which the
indirectly controlled corporation is linked to the directly controlled corporation.

(5) The following are examples of how subclause (4) works (the examples are cumulative)—

(a) Example 1
An entity has a direct interest (with a value of 80%) in corporation A. Corporation A has a
direct interest (with a value of 70%) in corporation B. The value of the indirect interest of
the entity in corporation B is 80% x 70% (that is, 56%). Accordingly, in this example the
entity has a controlling interest (within the meaning of section 175P) in corporation B.

(b) Example 2
Corporation B also has a direct interest (with a value of 40%) in corporation C. The value of
the indirect interest of the entity in corporation C is 80% X 70% % 40% (that is, 22.4%).
Accordingly, in this example the entity does not have a controlling interest in corporation C.

(6) It is possible for an entity to have more than one indirect interest in a corporation. This may
occur if the corporation is linked to more than one corporation in which the entity has a direct
interest, or if the corporation is linked to only one corporation in which the entity has a direct
interest but is linked through more than one chain of corporations. In that case, the entity has an
aggregate interest in the corporation (see clause 4).

4 Aggregation of interests

(1) An entity has an aggregate interest in a corporation if—
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(a) the entity has a direct interest and one or more indirect interests in the corporation, or
(b) the entity has more than one indirect interest in the corporation.

(2) The value of the aggregate interest of an entity in a corporation is the sum of the following—

(a) the value of the direct interest (if any) of the entity in the corporation,
(b) the value of each indirect interest of the entity in the corporation.

(3) For example—

An entity has a direct interest (with a value of 40%) in corporation B.

The entity also has a direct interest (with a value of 25%) in corporation A, which in turn
has a direct interest (with a value of 60%) in corporation B. Accordingly, the entity also has
an indirect interest in corporation B with a value of 15% (that is, 25% % 60%).

The value of the entity’s aggregate interest in corporation B is the sum of the direct interest
(40%) and the indirect interest (15%), which is 55%.

Accordingly, in this example, the entity has a controlling interest in corporation B (within
the meaning of section 175P).

Schedule 3 Earnings for purposes of weekly payments of compensation
under Division 2 of Part 3

(Section 32A)

1 Application

The words and expressions defined in this Schedule apply for the purposes of Division 2 of Part 3 of
this Act.

2 Meaning of “pre-injury average weekly earnings”

(1) Pre-injury average weekly earnings, in relation to an injured worker, means the weekly average
of the gross pre-injury earnings received by the worker for work in any employment in which
the worker was engaged at the time of the injury.

Note. See also clauses 3-5 relating to modifications of pre-injury average weekly earnings by agreement and
in relation to apprentices, trainees and persons aged under 21 years.

(2) Except as provided by this clause (or by regulations made under this clause), in calculating the
pre-injury earnings received by a worker in employment for the purposes of subclause (1), no
regard is to be had to earnings in the employment paid or payable to the worker for work
performed before or after the period of 52 weeks ending immediately before the date of the
injury (the relevant earning period).

(3) The regulations may provide for the adjustment of the relevant earning period for a worker in
employment (including, for example, by extending or reducing the period)—

(a) to take into account any period of unpaid leave or other change in earnings circumstances in
the employment, or
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(b) to align the relevant earning period with any regular interval at which the worker is entitled
to receive payment of earnings for work performed in the employment.

(4) If the amount of a worker’s pre-injury average weekly earnings is less than any minimum
amount prescribed by the regulations as applicable to the worker, the amount of the worker’s
pre-injury average weekly earnings is taken to be that minimum amount. Different minimum

amounts may be prescribed for different classes of workers, including part-time and full-time
workers.

3 Agreements relating to pre-injury average weekly earnings

(1) An injured worker and the employer may agree, in accordance with any requirements of the

regulations, as to the amount of pre-injury average weekly earnings that is to apply to the worker
for the purposes of Division 2 of Part 3 of this Act.

(2) If a worker enters into an agreement under this clause, the amount of pre-injury average weekly

earnings that applies to the worker for the purposes of that Division is, subject to the regulations,
the amount so agreed.

(3) Any decision of the insurer authorised or required by the regulations to be made in relation to an
agreement under this clause before the agreement can take effect is, subject to the regulations,
taken not to be a work capacity decision for the purposes of that Division.

4 Pre-injury average weekly earnings for short-term workers

(1) If, at the time of the injury, the injured worker had been continuously employed in employment
for less than 4 weeks, the pre-injury average weekly earnings in relation to the worker may be
calculated having regard to the weekly average of the earnings that the worker could reasonably

have been expected to have earned in the employment, but for the injury, during the period of 52
weeks after the injury.

(2) The regulations may make provision for the matters to be taken into account for the purposes of
determining the earnings that the worker could reasonably have been expected to have earned in
the employment, but for the injury, during the period of 52 weeks after the injury.

5 Pre-injury average weekly earnings of apprentices, trainees and young people

(1) This clause applies to an injured worker who, at the time of the injury, is—

(a) under the age of 21 years, or

(b) an apprentice, or

(c) working under a contract of employment under which the worker is required to undergo

training, instruction or examination in order to become qualified to carry on an occupation
to which the contract of employment relates.

(2) This clause applies to an injured worker under subclause (1) only if the worker would, but for the

injury, have been entitled to increments in earnings at certain ages or stages during the course of
employment to become qualified.

(3) The pre-injury average weekly earnings, in relation to an injured worker to whom this clause
applies, means—
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(a) until the day on which the worker attains the age or stage or would, but for the injury, have
attained the stage at which the highest rate is payable—the amount of earnings that the
worker would have been entitled to receive in respect of a relevant week if the worker had
not sustained the injury and had continued in the employment, or

(b) on and after the day on which the worker attains the age or stage or would, but for the injury,
have attained the age or stage at which the highest rate is payable—the amount of pre-injury
average weekly earnings calculated under clause 6 as if, at the time of the injury, the worker
were being paid at the highest rate applicable to that age or stage, or

(c) if paragraph (a) or (b) applies but there is no rate applicable to a worker who has attained the

age of 21 years, the worker’s pre-injury average weekly earnings are to be determined in
accordance with the regulations.

(4) The Workers Compensation Guidelines may make provision for the matters to be taken into
account for the purposes of determining the weekly earnings that it is likely that a worker would

have been entitled to in a week had the injury not occurred and had he or she continued in the
employment concerned.

6 Meaning of “earnings”

(1) The earnings received by a worker in respect of a week means the amount that is the income of
the worker received by the worker for work performed in any employment during the week.

(2) The income of a worker does not include—

(a) any minimum amount paid to a superannuation fund or scheme in respect of the week to
avoid an individual superannuation guarantee shortfall, within the meaning of the

Superannuation Guarantee (Administration) Act 1992 of the Commonwealth, for the
worker, or

(b) the monetary value of any non-monetary benefit provided to the worker for the performance
of work by the worker, or

(c) any payment in respect of loss of earnings under a scheme to which the workers
compensation legislation relates or under any other insurance or compensation scheme, or

(d) any payment made without obligation by the employer.

(3) However, the monetary value of a non-monetary benefit of a worker is to be included as part of
the income of the worker for the purposes of the calculation of the weekly payments of
compensation payable to the worker if the worker is not entitled to the use of the benefit.

(4) The Workers Compensation Guidelines may make provision for or with respect to the matters to

be taken into account for the purposes of determining whether a benefit has been provided to a
worker or whether the worker is entitled to the use of a benefit.

7 Monetary value of non-monetary benefits
(1) The monetary value of a non-monetary benefit in respect of a week is—

(a) the value that would be the value as a fringe benefit for the purposes of the Fringe Benefits
Tax Assessment Act 1986 of the Commonwealth, calculated in accordance with subclause
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(2), divided by 52, or

(b) in the case of a non-monetary benefit that is not a fringe benefit or is otherwise not subject
to fringe benefits tax, the amount that would reasonably be payable for that benefit (having
regard to any matter specified by the Workers Compensation Guidelines).

(2) Value as a fringe benefit is to be determined in accordance with the formula—

1
"1-FETat

where—

TV

TV is the value that would be the taxable value of the benefit as a fringe benefit for the purposes
of the Fringe Benefits Tax Assessment Act 1986 of the Commonwealth.

FBT rate is the rate of fringe benefits tax imposed by the Fringe Benefits Tax Assessment Act
1986 of the Commonwealth that applies when the non-pecuniary benefit is provided.

8 Meaning of “current weekly earnings”

Current weekly earnings, of an injured worker in relation to a week, means whichever of the
following is the greater amount—

(a) the worker’s actual gross earnings in respect of that week,
(b) the weekly amount that the worker is able to earn in suitable employment.

9 Meaning of “current work capacity” and “no current work capacity”

(1) An injured worker has current work capacity if the worker has a present inability arising from
the injury such that the worker is able to return to the worker’s pre-injury employment, or is able
to return to work in suitable employment, but the weekly amount that the worker has the

capacity to earn in any such employment is less than the weekly amount that the worker had the
capacity to earn in that employment immediately before the injury.

(2) An injured worker has no current work capacity if the worker has a present inability arising
from an injury such that the worker is not able to return to work, either in the worker’s pre-
injury employment or in suitable employment.

10 Effect of Commonwealth jobkeeper scheme

(1) This clause applies to an injured worker who receives or has received jobkeeper scheme
payments from an employer.

(2) For the purposes of determining the pre-injury average weekly earnings of a worker who
received jobkeeper scheme payments during the relevant earning period for the worker, for each
week to which a jobkeeper scheme payment applies, the worker’s earnings in the employment to

which the payment relates are taken to be the amount of income the worker is entitled to receive
for work performed in the employment in that week.

(3) A jobkeeper scheme payment received by an injured worker after the date of injury is, for each
week to which the jobkeeper scheme payment applies, taken to be part of the worker’s actual
gross earnings in relation to that week for the purposes of the definition of current weekly
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earnings in clause 8.

(4) In this clause—

jobkeeper payment has the same meaning as it has in Part 64C of the Fair Work Act 2009 of

the Commonwealth.

Jjobkeeper scheme payment means a payment made to a worker by an employer in connection
with jobkeeper payments that are paid or payable to the employer in relation to that worker.

Schedule 4 Firefighters’ diseases

Column 1

Disease

Primary site brain cancer
Primary leukaemia

Primary site breast cancer
Primary site testicular cancer
Primary site bladder cancer
Primary site kidney cancer
Primary non-Hodgkin lymphoma
Multiple myeloma

Primary site prostate cancer
Primary site ureter cancer
Primary site colorectal cancer

Primary site oesophageal cancer

Schedule 5 Repeals

Workmen's Compensation Act 1916 No 71—the whole Act

Column 2
Qualifying service period
5 years

5 years

10 years

10 years

15 years

15 years

15 years

15 years

15 years

15 years

15 years

25 years

Workmen's Compensation (Amendment) Act 1920 No 45—the whole Act

Workers’ Compensation Act 1926 No 15—the whole Act

Workers” Compensation (Amendment) Act 1929 No 36—the whole Act
Workers’ Compensation Act and Workmen's Compensation (Broken Hill) Act (Amendment) Act 1942 No 13—the

whole Act

Workers™ Compensation (Amendment) Act 1945 No 20—the whole Act
Workers™ Compensation (Amendment) Act 1948 No 40—the whole Act

Bush Fires Act 1949 No 31—section 58 (2)

Workers” Compensation (Amendment) Act 1951 No 20—the whole Act
Workers™ Compensation (Further Amendment) Act 1951 No 25—the whole Act
Workers” Compensation (Amendment) Act 1953 No 21—the whole Act

Judges’ Pensions Act 1953 No 41—section 13 (4)

Workers” Compensation (Amendment) Act 1957 No 22—the whole Act
Workers™ Compensation (Further Amendment) Act 1960 No 58—the whole Act

(Section 281)
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Workers™ Compensation (Amendment) Act 1964 No 66—the whole Act

Industrial Arbitration (Basic Wage) Amendment Act 1967 No 86—section 5 (4)

Workers™ Compensation (Amendment) Act 1967 No 97—the whole Act

Workers” Compensation (Dust Diseases) Amendment Act 1967 No 98—the whole Act

Bush Fires (Amendment) Act 1970 No 25—section 4 (3)

Supreme Court Act 1970 No 52—so much of the First Schedule as amends Act No 66, 1964 and so much of the
Second Schedule as amends Act No 15, 1926

Minors (Property and Contracts) Act 1970 No 60—so much of the First Schedule as amends Act No 15, 1926
Workers™ Compensation (Amendment) Act 1970 No 67—the whole Act

Workers™ Compensation (Amendment) Act 1971 No 77—the whole Act

Workers™ Compensation (Insurance) Act 1973 No 18—the whole Act

Workers™ Compensation (Amendment) Act 1975 No 44—the whole Act

Workers™ Compensation (Further Amendment) Act 1975 No 104—the whole Act

Statutory and Other Olffices Remuneration Act 1975 (1976 No 4)—so much of Schedule 5 as amends Act No 15,
1926

Ambulance Services Act 1976 No 72—so much of Schedule 2 as amends Act No 15, 1926

Children (Equality of Status) Act 1976 No 97—so much of Schedule 1 as amends Act No 15, 1926

Workers” Compensation (Further Amendment) Act 1977 No 37—the whole Act

Workers™ Compensation (Rates) Amendment Act 1977 No 124—the whole Act

Workers™ Compensation (Amendment) Act 1978 No 27—the whole Act

Workers™ Compensation (Amendment) Act 1980 No 79—the whole Act

Workers” Compensation (Rates) Amendment Act 1980 No 188—the whole Act

Workers™ Compensation (Amendment) Act 1981 No 73—the whole Act

Miscellaneous Acts (Coal Mines Regulation) Repeal and Amendment Act 1982 No 69—so much of Schedule 2 as
amends Act No 15, 1926

Miscellaneous Acts (Public Finance and Audit) Repeal and Amendment Act 1983 No 153—so much of Schedule 1
as amends Act No 15, 1926

Workers” Compensation (Senior Police) Amendment Act 1984 No 84—the whole Act

Workers™ Compensation (Amendment) Act 1984 No 90—the whole Act

Statute Law (Miscellaneous Amendments) Act 1984 No 153—so much of Schedule 16 as amends Act No 86, 1967
and Act No 60, 1970

Workers™ Compensation (Amendment) Act 1985 No 91—the whole Act

Statute Law (Miscellaneous Provisions) Act 1986 No 16—Schedule 22 and so much of Schedule 23 as amends Act
No 15, 1926

Miscellaneous Acts (Area Health Services) Amendment Act 1986 No 53—so much of Schedule 1 as amends Act No
15, 1926

Workers™ Compensation (Amendment) Act 1986 No 75—the whole Act

Workers” Compensation (Further Amendment) Act 1986 No 176—the whole Act

Miscellaneous Acts (Water Administration) Amendment Act 1986 No 205—so much of Schedule 2 as amends Act
No 15, 1926

Statute Law (Miscellaneous Provisions) Act (No 2) 1986 No 218—Schedule 45 and so much of Schedule 47 as
amends Act No 16, 1986

Schedule 6 Savings, transitional and other provisions

(Section 282)
Part 1 Preliminary
1 Definition

In this Schedule—

cognate Acts means the Coal Mines Regulation (Workers Compensation) Amendment Act 1987,
Compensation Court (Amendment) Act 1987; Construction Safety (Workers Compensation)
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Amendment Act 1987; Dangerous Goods (Workers Compensation) Amendment Act 1987,
Defamation (Workers Compensation) Amendment Act 1987; Factories, Shops and Industries
(Workers Compensation) Amendment Act 1987; Industrial Arbitration (Workers Compensation)
Amendment Act 1987, Mines Inspection (Workers Compensation) Amendment Act 1987,
Miscellaneous Acts (Workers Compensation) Amendment Act 1987; Occupational Health and Safety
(Workers Compensation) Amendment Act 1987; Police Regulation (Superannuation) (Workers
Compensation) Amendment Act 1987; Public Health (Workers Compensation) Amendment Act 1987,
Workers Compensation (Bush Fire, Emergency and Rescue Services) Act 1987; Workers’
Compensation (Dust Diseases) Amendment Act 1987.

2 Extended definition of worker (sec 3 (1A))

Section 3 (1A), which was inserted by the WorkCover Legislation Amendment Act 1995, was inserted
to avoid doubt and accordingly the section is taken to apply in respect of any injured worker,
including a worker who was injured or died before the commencement of that section, but not so as
to affect any decision of a court made before the commencement of that section.

Part 2 Provisions relating to liability for compensation
1 Application of Act irrespective of date of injury

Subject to this Schedule, Part 2 of this Act applies whether the injury was received before or after the
commencement of that Part.

2 Journey claims—changes not to apply to existing injuries

(1) In the case of a personal injury received by a worker before the commencement of section 10 of
this Act on a journey to which that section applied before the commencement of the
amendments made to that section by Schedule 1 to the Workers Compensation (Amendment) Act
1989, liability for the payment of compensation shall be determined in accordance with the
provisions of section 7 (1) of the former Act instead of that section.

(2) In the case of a personal injury received by a worker after the commencement of section 10 of
this Act and before the commencement of Schedule 1 to the Workers Compensation
(Amendment) Act 1989 on a journey to which that section applied before the commencement of
that Schedule, liability is to be determined in accordance with the provisions of section 10 as in
force before the commencement of that Schedule.

(3) Section 10 of this Act continues to apply in respect of personal injury received by a worker
before the commencement of the amendments made to that section by the WorkCover
Legislation Amendment Act 1996 as if those amendments had not been made.

3 Diseases of gradual process etc—“previous” employers’ liability to contribute to
compensation under sec 67 of this Act

(1) An employer who is liable under section 15 (2) or 16 (2) of this Act to make contributions to the
employer by whom compensation is payable under those sections is not liable to contribute to
any compensation payable under section 67 of this Act (Compensation for pain and suffering) in
respect of any part of the period of 12 months that occurred before the commencement of that
section.

(2) Despite section 17 (1) (d) of this Act, an employer to whom that paragraph applies is not liable
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to contribute to compensation payable under section 67 of this Act in respect of such part of the
relevant period (as defined in section 17 (1) (e) of this Act) as occurred before the
commencement of section 67 of this Act.

(3) This clause does not affect any court proceedings which have been determined or commenced

before the date of assent to the Workers Compensation Legislation (Miscellaneous Amendments)
Act 1994.

5 Transitional—amendments to secs 15 and 16

The amendments made by Schedule 4 (1), (3) and (4) to the Workers Compensation Legislation
Amendment Act 1995 are made for the purpose of avoiding doubt and accordingly those amendments
are taken to extend to injuries that happened before the commencement of those amendments, but not
so as to affect any decision of a court made before the commencement of those amendments.

6 Transitional—apportionment and contribution

(1) Section 22A and the amendments made to section 22 by Schedule 4 to the Workers
Compensation Legislation Amendment Act 1995 extend to a situation where one or more of the
injuries concerned was received before the commencement of the Act and one or more of those
injuries was received after that commencement, but not to a situation where all the injuries
concerned were received before that commencement and not so as to affect any decision of a
court made before the commencement of section 22A.

(2) Section 22B extends to injuries received by a worker before the commencement of that section

(even before the commencement of this Act), but not so as to affect any decision of a court made
before the commencement of that section.

(3) Section 22A (9) (as inserted by the WorkCover Legislation Amendment Act 1995) was inserted
for the purpose of avoiding doubt and accordingly is taken to have applied from the
commencement of section 22A.

7 Restrictions on psychological injury claims

Section 11A (which was inserted by the WorkCover Legislation Amendment Act 1995) does not
apply to injuries received before the commencement of that section.

8 Deemed employment of workers

(1) The amendments to clause 2 of Schedule 1 made by the WorkCover Legislation Amendment Act
1995 are made for the purpose of avoiding doubt, and accordingly that clause is taken to have
been so amended from its own commencement.

(2) However, those amendments do not affect any determination of a court made before the
commencement of the amendments.

9 Requirement that employment be substantial contributing factor

(1) Section 9A of this Act, as inserted by the WorkCover Legislation Amendment Act 1996, does not
apply to injuries received before the commencement of that section.

(2) The amendments made to section 11A, 16, 19 and 92 of this Act by Schedule 1.2 to the
WorkCover Legislation Amendment Act 1996 do not apply in respect of injuries received before
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the commencement of the amendments, except as provided by subclause (3).

(3) Section 92 (1C) and (1D) extend to apply to an injury that is a psychological injury within the
meaning of section 11A that was received before the commencement of those subsections and
after the commencement of section 11A.

(4) In a case where section 16 deems an injury to have happened within 12 months after the
commencement of section 9A, sections 16 (2) and 68B (3) are, in their application in respect of
any period of employment before the commencement of section 9A, to be read as if a reference
in those provisions to employment that was a substantial contributing factor were a reference to
employment that was a contributing factor (whether or not a substantial contributing factor).

11 Workers Compensation Legislation Amendment Act 2002

(1) The amendments made by Schedule 1 to the Workers Compensation Legislation Amendment Act
2002 (referred to in this clause as the Schedule 1 amendments) do not apply in respect of an
injury received before the commencement of those amendments, and this Act applies in respect
of such an injury as if those amendments had not been made.

(2) If the death of a worker results from both an injury received before the commencement of the
Schedule 1 amendments and an injury received after that commencement, the worker is, for the
purposes of the application of the Schedule 1 amendments to and in respect of the death of the
worker, to be treated as having died as a result of the injury received after that commencement.

(3) If a period of incapacity for work resulted both from injury received before the commencement
of the Schedule 1 amendments and an injury received after that commencement, the incapacity
is, for the purposes of the application of the Schedule 1 amendments to and in respect of that
incapacity for work, to be treated as having resulted from the injury received after that
commencement.

(4) The Schedule 1 amendments and subclauses (2) and (3) do not affect the following—

(a) the liability of an employer or insurer in respect of an injury received before the
commencement of those amendments, including a liability to make a contribution under
section 15, 16 or 17 in respect of compensation payable for an injury received after that
commencement,

(b) the apportionment of liability under section 22 in a case where one or more of the injuries
concerned were received or suffered before, and one or more received or suffered after, that
commencement.

(5) A policy of insurance that an employer has against liability under this Act and that is in force on
the commencement of the Schedule 1 amendments covers the employer, for as long as the policy
remains in force, for the employer’s liability under this Act as amended by the Schedule 1
amendments.

Part 2A

1 (Repealed)
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Part 3 Provisions relating to compensation payable on death

1 Application of Act irrespective of date of death

Subject to this Schedule, Division 1 of Part 3 of this Act applies whether the death occurred before or
after the commencement of that Division.

2 Amount of compensation—former Act applies in the case of deaths resulting from injuries
received before commencement of Act

(1) The amount of compensation payable under Division 1 of Part 3 of this Act shall, if the death

results from an injury received before the commencement of that Division, be the amount (if
any) payable under the former Act.

(2) If the worker dies after the commencement of Division 1 of Part 3 of this Act as a result of such
an injury, the amount payable under section 8 (1) (a) of the former Act shall be $76,700.

(3) A weekly payment of compensation in respect of a dependent child of a worker who dies as a

result of such an injury shall, if it is payable after the commencement of Division 1 of Part 3 of
this Act—

(a) be payable under that Division, and

(b) be determined as if the amount payable in respect of a dependent child who is wholly
dependent for support on the worker is $38.30 per week.

(4) Division 6 of Part 3 of this Act (Indexation of amounts of benefits) applies as if the amounts of
$76,700 and $38.30 were adjustable amounts.

(5) An agreement or determination under section 8 (2) of the former Act with respect to any such

weekly payment applies for the purpose of section 26 of this Act (Death of worker leaving
partial dependants).

(6) If the death of a worker results from both an injury received before the commencement of
Division 1 of Part 3 of this Act and an injury received after that commencement, the worker
shall, for the purposes of determining the amount of compensation payable in accordance with
this clause, be treated as having died as a result of the injury received after that commencement.

3 Apportionment between dependants

Sections 29 and 30 of this Act apply to compensation payable under section 8 of the former Act and
to any previous apportionment under section 59 of the former Act.

Part 4 Provisions relating to weekly payments of compensation

1 Application of Act irrespective of date of injury

Subject to this Schedule, Division 2 of Part 3 of this Act applies whether the injury was received
before or after the commencement of that Division.

2 Definition of “first 26 weeks of incapacity”

For the purposes of section 34 of this Act, a period of incapacity for work shall be taken into account
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in determining the first 26 weeks of incapacity of a worker even though it occurred before the
commencement of that section.

3 Previous incapacity—former Act to apply

The amount of the weekly payment of compensation in respect of any period of total or partial
incapacity for work which occurred before the commencement of Division 2 of Part 3 of this Act
shall be the amount (if any) payable under the former Act.

4 Former Act applies to weekly payments continuing after commencement in respect of existing
injuries

(1) A weekly payment of compensation payable under Division 2 of Part 3 of this Act in respect of
any period of incapacity for work occurring after the commencement of that Division shall, if it
resulted from an injury received before that commencement, be determined as follows—

(a) section 35 (Maximum weekly payment) does not apply,

(b) section 37 (Weekly payment during total incapacity—after first 26 weeks) applies as if—

(i) the amount of $44.80 per week were payable in respect of a dependent spouse
(including wife or husband) or dependent de facto spouse or other family member of
the worker under section 37 (1) (b), and

(ii) the amount of $22.50 per week were payable in respect of each dependent child or
dependent brother or sister of the worker under section 37 (1) (¢),

(c) section 11 (1) of the former Act applies instead of section 40 of this Act (but the maximum
weekly payment for partial incapacity for work shall not exceed the amount payable under
this clause for total incapacity for work),

(d) section 12 of the former Act applies instead of section 39 of this Act,
(e) section 13 of the former Act applies instead of section 46 of this Act.

(2) Division 6 of Part 3 of this Act (Indexation of amounts of benefits) applies as if the amounts of
$44.80 and $22.50 were adjustable amounts.

(3) If a period of incapacity for work resulted both from injury received before the commencement
of Division 2 of Part 3 of this Act and an injury received after that commencement, the
incapacity shall, for the purposes of determining the amount of compensation payable in
accordance with this clause and for the purposes of clause 6, be treated as having resulted from
the injury received after that commencement.

4A Post-26 week payments covered by the former Act not affected by the Workers
Compensation (Benefits) Amendment Act 1991

(1) This clause applies to a period of incapacity for work occurring after the date of commencement
of the Workers Compensation (Benefits) Amendment Act 1991—

(a) if the incapacity results from an injury received before the commencement of Division 2 of
Part 3 of this Act, or

(b) in the case of a worker of the kind referred to in Part 18 (Special provision relating to coal
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miners) of this Schedule, if the incapacity results from an injury received before or after the
commencement of Division 2 of Part 3 of this Act.

(2) For the purpose of determining the weekly payment of compensation in respect of a period of
incapacity to which this clause applies (whether clause 4 or 5 of Part 4 of this Schedule applies
to the case), section 37 of this Act applies—

(a) as if the amount of $235.20 in section 37 (1) (a) (i) were $196.00, and
(b) as if the amount of $187.10 in section 37 (1) (a) (ii) were $155.90, and

(c) as if the amount of $170.00 in section 37 (1) (a) (iii) were $141.60 and the amount of
$153.00 in that subparagraph were $127.50.

(3) Division 6 of Part 3 of this Act applies as if the amounts of—
(a) $196.00, and
(b) $155.90, and
(c) $141.60 and $127.50,
were adjustable amounts.
(4) The Workers Compensation (Savings and Transitional) Regulation 1992 is repealed.

(5) This clause does not apply for the purposes of the Workers' Compensation (Dust Diseases) Act
1942.

(6) Subclause (5) is taken to have commenced on the commencement of this clause.
5 Continuation of operation of sec 11 (2) of former Act

Section 11 (2) of the former Act applies (instead of section 38 of this Act) for the purpose of
determining the weekly payment of compensation in respect of any period of incapacity for work
occurring after the commencement of Division 2 of Part 3 of this Act and resulting from an injury
received before that commencement.

5A Continued operation of 1987 version of sec 38 (1)—(5) for injuries before 30 June 1989 and
incapacity before 1993 amending Act

(1) In this clause—
the 1989 amending Act means the Workers Compensation (Benefits) Amendment Act 1989.
the 1994 amending Act means the Workers Compensation Legislation (Amendment) Act 1994.

(2) This clause applies to a period of incapacity for work (whether occurring before or after 4.00 pm
on 30 June 1989), if the incapacity results from an injury received before that time.

(3) However, this clause does not apply to—

(a) a period of incapacity for work to which clause 5 applies (that is, incapacity from an injury
received before the commencement of this Act), or
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(b) aperiod of incapacity for work occurring after the commencement of the amendments to
section 38 of this Act by the 1994 amending Act (except in respect of the continued
application under this clause of the maximum total period for which a worker may be
compensated in accordance with section 38).

(4) For the purpose of determining the weekly payment of compensation in respect of a period of
incapacity for work to which this clause applies—

(a) section 38 (1)—(7) of this Act (as in force immediately before the commencement of
Schedule 2 (2) to the 1989 amending Act) continues to apply, and

(b) for the purposes of paragraph (a), section 38 (as so in force) applies as if—

(1) the word “immediately” in section 38 (2) (a) and (c) were omitted, and

(ii) the words “wholly or mainly because of the injury” in section 38 (4) were omitted, and
(iii) section 38 (4) (b)—(d) were omitted, and

(iv) the words in section 38 (7) (b) after “separate periods” were omitted.

(5) If aperiod of incapacity for work results both from an injury received before 4.00 pm on 30 June
1989 and an injury received at or after that time, the incapacity is, for the purpose of
determining the amount of the weekly payment of compensation (if any) payable under section
38 of this Act, to be treated as having resulted from the injury received at or after that time.

(6) The Workers Compensation (Savings and Transitional) Regulation 1989 is repealed.

5B Operation of 1994 amending Act (secs 38, 38A, 40, 40A, 43, 43A)—injuries before 1994
amending Act

(1) In this clause, the 1994 amending Act means the Workers Compensation Legislation
(Amendment) Act 1994.

(2) The amendments made by the 1994 amending Act to sections 38, 38A, 40, 40A, 43 and 43A of
this Act apply to any period of incapacity for work occurring after (but not before) the
commencement of those amendments (whether the incapacity results from an injury received
before or after that commencement), except as provided by this clause.

(3) In the case of a period of incapacity for work resulting from an injury received before the
commencement of those amendments—

(a) when determining the different rates of compensation payable under section 38 of this Act
(as amended by the 1994 amending Act) on the expiration of particular periods of
incapacity, any period of incapacity occurring before the commencement of those
amendments is not to be disregarded and, accordingly, is to be taken into account in
determining the rate of compensation payable for the balance of any such period of
incapacity occurring after that commencement, and

(b) the maximum total period for which a worker may be compensated in accordance with
section 38 of this Act is to be 52 weeks instead of 104 weeks but only if the injury was
received before 1 February 1992, and
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(c) if the rate of compensation for a period of incapacity to which section 38 applies would be

higher if the 1994 amending Act had not been enacted, the rate is to be determined as if the
amending Act had not been enacted.

(4) Sections 38, 38A, 40 and 43 of this Act (as in force immediately before the commencement of
the amendments to those sections by the 1994 amending Act) continue to apply to periods of
incapacity for work occurring before the commencement of those amendments if the incapacity

results from an injury received at or after 4.00 pm on 30 June 1989, except as provided by this
clause.

(5) Section 38 of this Act continues to apply, as referred to in subclause (4), as if section 38 (7A) and
(7B) were omitted.

(6) If a period of incapacity for work results both from an injury received before a relevant date and
an injury received on or after that date, the incapacity is, for the purpose of determining the
amount of the weekly payment of compensation (if any) payable under section 38 or 40 of this
Act, to be treated as having resulted from the injury received on or after that date. The relevant

date for the purposes of subclause (3) (b) is 1 February 1992 and for any other purpose is the
date of commencement of the amendment concerned.

(7) This clause does not apply to a period of incapacity to which clause 5 or 5A applies.

5C Operation of regulation relating to form of medical certificates under sec 38

(1) Clause 10 (2) of the Workers Compensation (General) Regulation 1987 (as inserted by the

Regulation published in the Gazette of 1 May 1992) extends to medical certificates supplied by
a worker before 1 May 1992.

(2) A medical certificate that is in or to the effect of a form that was prescribed under the Workers
Compensation (General) Regulation 1987 for the purposes of section 38A (2) (b) is taken to be
in a form approved by the Authority for the purposes of that subsection.

5D Operation of 1998 amending Act

(1) Definition In this clause, the 1998 amending Act means the Workers Compensation Legislation
Amendment Act 1998.

(2) The amendments made to section 38 of this Act by the Workers Compensation Legislation
Amendment Act 1998 do not apply to a worker in respect of any period of incapacity after the
commencement of those amendments that results from an injury before that commencement if
the worker was in receipt of compensation in accordance with that section before that
commencement for any period of incapacity resulting from that injury.

(3) Reducing s 40 benefit where suitable employment refused Subsections (2A) and (2B) of section
40, as inserted by the 1998 amending Act, apply to any period of incapacity for work (and to any
unreasonable rejection of suitable employment) occurring after (but not before) the
commencement of those subsections (whether the incapacity results from an injury received
before or after that commencement).

6 Redemptions under former Act for existing injuries

(1) Section 15 of the former Act continues to apply to a liability in respect of a weekly payment of
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compensation for a period of incapacity for work resulting from an injury received before the
commencement of Division 2 of Part 3 of this Act.

(2) (Repealed)

(3) Section 15 (1A) of the former Act also applies to a liability under Division 3 or 4 of Part 3 of this
Act.

(4) Section 18C (27)—(29) of the former Act continues to apply to a liability referred to in subclause
(D.

6A Commutations under section 51 for injuries received before 1998 amending Act

(1) In this clause, the 1998 amending Act means the Workers Compensation Legislation Amendment
Act 1998.

(2) Section 51, as amended by the 1998 amending Act, applies to the commutation of a liability
arising in respect of an injury received before or after the commencement of those amendments.

(3) However, the regulations may limit the circumstances in which a liability arising in respect of an
injury received before the private insurance start time may be commuted and may make other
modifications to the operation of that section in respect of the commutation of any such liability.

6B Amendment to section 51 by 1998 amending Act—savings

(1) In this clause, the section 51 amendment means the amendment made to section 51 (9) of this
Act by the Workers Compensation Legislation Amendment Act 1998.

(2) The section 51 amendment does not affect established procedure (in accordance with relevant
decisions of courts of competent jurisdiction) with respect to the operation of section 51 of this
Act, namely, that the commutation of a liability to pay weekly compensation by the payment of
a lump sum determined by the Compensation Court is not a payment of compensation to which

a worker is entitled but a payment that the employer may make with the consent of the worker in
order to commute that liability.

(3) This clause applies whether the liability that is to be commuted arose before or after the
commencement of this clause.

(4) Section 51 is taken to be amended to the extent (if any) as is necessary for the purposes of giving
effect to this clause.

7 Current weekly wage rate applicable to certain workers incapacitated for work

(1) This clause applies to a worker who became entitled to receive weekly payments in respect of
incapacity for work before the commencement of Schedule 1 (5) to the Workers Compensation
(Benefits) Amendment Act 1991 and who, immediately before becoming so entitled, was not a
worker to whom section 42 (1) (a), (b) or (c) of this Act applied.

(2) A reference in Division 2 of Part 3 of this Act to the current weekly wage rate of a worker to
whom this clause applies is a reference to—

(a) the rate of $341.30 per week, or
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(b) if some other rate is prescribed by the regulations for the purposes of this paragraph—that
other rate.

(3) This clause is to be read subject to section 42 of this Act.

(4) Division 6 of Part 3 of this Act (Indexation of amounts of benefits) applies as if the amount of
$341.30 were an adjustable amount.

8 Refund and other adjustments of weekly payments—amendments to sec 58 of this Act

(1) The amendments to section 58 of this Act (Refund of weekly payments paid after return to work
etc) made by Schedule 2 (2) to the Workers Compensation Legislation (Miscellaneous
Amendments) Act 1994 extend to weekly payments of compensation made before the date of
assent to that Act. However, those amendments do not apply to enable an order under that
section (as so amended) to be made in respect of any case in which a court has, before that date,
made or refused to make an order in the circumstances referred to in that section (as so
amended) or to enable an order to be made in respect of court proceedings commenced before
that date.

(2) The amendments to section 58 of this Act by Schedule 12 (17) and (18) to the Workers
Compensation Legislation Amendment Act 1995 extend to weekly payments of compensation
made before the commencement of those amendments. However, those amendments do not
apply to enable an order under that section (as so amended) to be made in respect of any case in
which a court has, before that commencement, made or refused to make an order in the
circumstances referred to in that section (as so amended) or to enable an order to be made in
respect of court proceedings commenced before that commencement.

(3) Section 58 (6) of this Act (as inserted by the WorkCover Legislation Amendment Act 1997)
extends to weekly payments of compensation made before the commencement of that subsection
and to a conviction for an offence committed before the commencement of that subsection.
However, that subsection does not apply to enable an order under that section to be made in
respect of a conviction for an offence in proceedings commenced before the commencement of
that subsection.

9 Apportionment, contribution and recoveries—commuted compensation

10

1"

Section 51 (9) (as inserted by the Workers Compensation Legislation Amendment Act 1995) extends
to apply to a payment of a lump sum made before the commencement of that subsection, but not so
as to affect any decision made by a court before that commencement.

Indexation of average weekly earnings

The amendments made by Schedule 8 (3), (4) and (5) to the Workers Compensation Legislation
Amendment Act 1995 apply for the purposes of weekly payments of compensation in respect of any
period of incapacity for work occurring after the commencement of that Schedule even if the
incapacity resulted from an injury received before that commencement.

Transitional—sec 37 (1A)

Section 37 (1A), as inserted by Schedule 8 (2) to the Workers Compensation Legislation Amendment
Act 1995, does not apply in respect of injuries received before the commencement of that subsection.
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12 Information to be provided at request of workers

An amendment made to section 43 by the WorkCover Legislation Amendment Act 1995 does not
apply to a request made by a worker under that section before the commencement of the amendment.

13 Refund of weekly payments—amendments to sec 55 of this Act

The amendment to section 55 (Review of weekly payments) of this Act made by the WorkCover
Legislation Amendment Act 1995 extends to weekly payments of compensation made before the
commencement of the amendment. However, the amendment does not apply to enable an order under
that section (as so amended) to be made in respect of any case in which a court has, before that
commencement, made or refused to make an order in the circumstances referred to in that section (as
so amended) or to enable an order to be made in respect of court proceedings commenced before that
commencement.

14 Discontinuation of weekly payments after 2 years

(1) Section 52A (as inserted by the WorkCover Legislation Amendment Act 1996) applies only to
compensation payable in respect of an injury received after the commencement of that section,
except as provided by this clause.

(2) Section 52A extends to the compensation payable in respect of an injury received before that
commencement (but after the commencement of this Act), subject to the following—

(a) A payment discontinuation notice must not be given until the person liable to make the
weekly payments has given the worker a notice (a preliminary notice) informing the
worker about the existence and effect of section 52A and alerting the worker to the possible
application of that section to the worker.

(b) The earliest that a preliminary notice can be given to the worker is when the worker would
still have to receive at least 52 weeks of weekly payments of compensation in order to bring
the total number of weeks of weekly payments received by the worker (both before and
after that commencement) to 104 (even if this would result in the worker receiving the
payments for more than 104 weeks).

(c) The preliminary notice is to contain such information and be in such form (if any) as the
regulations may prescribe or, subject to the regulations, as the Authority may from time to
time approve and notify to insurers and self insurers.

(d) The earliest that a payment discontinuation notice under section 52A (3) can be given to a
worker is—

(i) after a period in respect of which the worker has received or is entitled to receive at least
40 weeks of weekly payments since the preliminary notice was given, and

(ii) at least 12 weeks before the end of the period of 104 weeks referred to in paragraph (b),
even if this would result in the worker receiving the payments for more than 104 weeks.

(e) For the purposes of the determination of the period of 104 weeks referred to in paragraphs
(b) and (d), a worker is presumed to have received no more than 52 weeks of weekly
payments before that commencement, with the result that if a worker received more than 52
weeks of weekly payments before that commencement the number of weekly payments in
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excess of 52 is to be disregarded.

(f) In the case of any period of incapacity for work to which clause 5A (2) or 5B (4) of Part 4 of
Schedule 6 applies, section 52A (2) (a) is to apply as if it read as follows—

(a) the worker is partially incapacitated for work, is not suitably employed, has not yet
exhausted his or her entitlement to compensation under section 38 and either—

(i) the worker’s employer has not failed to provide suitable employment, or

(i1) the worker’s employer has failed to provide suitable employment but the
worker is not seeking suitable employment or receiving rehabilitation training,

as determined in accordance with section 38 as applicable to the case under clause
5A or 5B of Part 4 of Schedule 6.

(3) Section 52A does not apply in any of the following cases—

(a) a case where the worker is receiving or entitled to receive weekly payments of compensation
under a court award made before the commencement of that section,

(b) a case where court proceedings in which the worker is claiming weekly payments of
compensation for which the employer or insurer has denied liability (including proceedings
on an application for a determination under section 51 where there has been such a denial)
are pending as at the commencement of that section,

(c) acase where court proceedings on an application for a determination under section 51 are
pending as at the commencement of section 52A and the employer or insurer has not denied
liability to make weekly payments of compensation, but only if approval under section 51
(1) (c) has been given before that commencement.

(4) The giving of a preliminary notice does not constitute an admission of liability by an employer
or insurer under this Act or independently of this Act.

(5) The regulations may provide that this clause or specified provisions of this clause do not apply in
specified cases or classes of cases.

15 Discontinuation of weekly payments after 2 years—application of 1998 amendments

(1) The amendments to section 52A made by the Workers Compensation Legislation Amendment Act
1998 apply to the discontinuation of payments of weekly compensation after the commencement
of those amendments, whether the incapacity results from an injury received before or after that
commencement and whether all or any part of the 104 weeks of incapacity for work referred to
in that section occurred before that commencement.

(2) This clause is subject to the regulations under Part 20 of this Schedule and the regulations under
the 1998 Act.
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Part 5 Provisions relating to compensation for medical, hospital and
rehabilitation expenses

1 Application of Act irrespective of date of treatment or service

Subject to this Schedule, Division 3 of Part 3 of this Act applies whether the medical or related
treatment or the hospital treatment was given, or the ambulance service was provided, before or after
the commencement of that Division.

2 Maximum amounts for previous treatment and service

Notwithstanding clause 1, the maximum amount prescribed in respect of any compensation payable
under Division 3 of Part 3 of this Act shall, if the treatment was given or the service provided before
the commencement of that Division, be the relevant maximum amount in force under the former Act.

3 New items of treatment or service

Any treatment which was given or service provided before the commencement of Division 3 of Part
3 of this Act and for which compensation was not payable under the former Act does not (because of
clause 1) become a treatment or service for which compensation is payable under this Act.

4 Associated travel expenses

A reference in clauses 1-3 to any treatment or service includes a reference to travel expenses referred
to in section 60 (2) of this Act that are associated with any such treatment or service.

5 Approvals under sec 10 of former Act continued

An approval under section 10 of the former Act and in force immediately before the repeal of that
section shall be deemed to be an approval under Division 3 of Part 3 of this Act.

6 (Repealed)
7 Public hospital rates of treatment

(1) Until the regulations otherwise provide, the amount for which an employer is liable in respect of
hospital treatment of a worker at a public hospital is (after the commencement of the 1989
Amending Act) the amount prescribed under section 62 (2)—(4) as in force immediately before
that commencement.

(2) A reference in this clause to the commencement of the 1989 Amending Act is a reference to the
commencement of Schedule 8 (4) to the Workers Compensation (Benefits) Amendment Act 1989.

8 Occupational rehabilitation services

The amendments made to Division 3 of Part 3 of this Act by Schedule 4 (4)—(7) to the Workers
Compensation (Benefits) Amendment Act 1989—

(a) do not apply to occupational rehabilitation services provided before the commencement of
Schedule 4 (4)—(7) to that Act, and

(b) do not affect compensation payable for medical or related treatment, or hospital treatment, given
before that commencement.
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9 Worker’s liability for expenses above applicable rates

Section 60A (which was inserted by the WorkCover Legislation Amendment Act 1995) and the
amendment made to section 63A by that Act do not apply to medical or related treatment, hospital

treatment or occupational rehabilitation services given or provided before the commencement of
section 60A.

10 New procedure for fixing rates etc—1998 amending Act

The regulations in force under sections 60A—64A, immediately before the commencement of the
amendments made to those sections by the Workers Compensation Legislation Amendment Act 1998,
continue in force until the commencement of the relevant orders made by the Authority that fix or
determine the matters for which those regulations were made.

Part 6 Provisions relating to compensation for non-economic loss
1 Act applies irrespective of date of injury

Subject to this Schedule, Division 4 of Part 3 of this Act applies whether the injury was received
before or after the commencement of that Division.

2 Pain and suffering—does not apply to existing injuries

(1) Clause 1 does not apply to section 67 of this Act (Compensation for pain and suffering) and that

section applies only to pain and suffering in respect of injuries received after the commencement
of Division 4 of Part 3 of this Act.

(2) To avoid doubt, section 67 of this Act applies to pain and suffering resulting from injuries to
which section 15, 16 or 17 of this Act applies to the extent only to which any such injury is
deemed under those provisions to have happened after the commencement of Division 4 of Part
3 of this Act. However, this subclause does not affect any court proceedings which have been
determined or commenced before the date of assent to the Workers Compensation Legislation
(Miscellaneous Amendments) Act 1994.

(3) To avoid doubt, if a loss mentioned in the Table to Division 4 of Part 3 of this Act results both
from an injury received before the commencement of that Division and an injury received after
that commencement, the part of the loss resulting from the injury received before that
commencement is not to be taken into account for the purposes of determining under section 67
(2) of this Act whether section 67 applies to the loss (whether or not compensation has been paid
or is payable under section 16 of the former Act for that part of the loss).

2A (Repealed)

3 Compensation for loss not payable if awarded or paid under former Act—occupational
diseases

Compensation is not payable to a worker who has suffered a loss of a thing mentioned in the Table to
Division 4 of Part 3 of this Act (being an occupational disease within the meaning of section 71 of
this Act) if compensation for the loss was awarded to the worker, or the worker received or agreed to
receive compensation for the loss, in accordance with section 16 of the former Act.
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3A Determination of amount of compensation for existing occupational diseases not
compensated before commencement of Act

(1) This clause applies to a loss of a thing as the result of an injury received before the
commencement of Division 4 of Part 3 of this Act, being—

(a) aloss which is an occupational disease within the meaning of section 71 of this Act, and

(b) aloss for which the worker concerned had not, before that commencement, been awarded,

or received or agreed to receive, compensation in accordance with section 16 of the former
Act.

(2) If any such loss is taken (by section 15, 16, 17 or any other provision of this Act) to have
happened before the commencement of Division 4 of Part 3 of this Act, the amount of
compensation payable for the loss under that Division is to be determined as if the relevant

maximum amount under section 66 (1) of this Act were the maximum amount applicable on the
commencement of that Division (namely, $80,000).

(3) This clause is enacted to avoid doubt and, accordingly, is taken to have applied from the
commencement of Division 4 of Part 3 of this Act.

3AA Compensation for further losses—occupational diseases

(1) If compensation has been paid or has become payable under section 16 of the former Act for a
loss of a thing (being an occupational disease within the meaning of section 71 of this Act),
section 71 applies to the determination of compensation under Division 4 of Part 3 of this Act
for a further loss of that thing regardless of whether the description of the loss in section 16 of

the former Act differs from the corresponding description of the loss in the Table to Division 4
of Part 3.

(2) This clause is enacted to avoid doubt and, accordingly, is taken to have applied from the
commencement of Division 4 of Part 3 of this Act.

4 Compensation for loss (except occupational diseases) payable under former Act for existing
injury

The amount of compensation payable to a worker who has suffered a loss of a thing mentioned in the
Table to Division 4 of Part 3 of this Act (not being an occupational disease within the meaning of
section 71 of this Act) shall be determined in accordance with section 16 of the former Act instead of

Division 4 of Part 3 of this Act if the loss resulted from an injury received before the commencement
of that Division.

5 Compensation not payable in respect of new item if it resulted from existing injury

Compensation is not payable to a worker who has suffered a loss or impairment of a thing mentioned
in the Table to Division 4 of Part 3 of this Act if—

(a) itresulted from an injury received before the commencement of that Division, and

(b) it is not a loss or impairment for which compensation was payable under section 16 of the former
Act.
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5A Compensation for further loss of hearing—special provision

(1) For the purposes of clause 5 (b), partial loss of hearing of both ears is to be treated as a loss or
impairment for which compensation was payable under section 16 of the former Act (even
though that section provided compensation only for partial loss of hearing of one ear).

(2) A loss of hearing (resulting from an injury received before the commencement of Division 4 of
Part 3 of this Act) is, if it involved a partial loss of hearing of both ears, to be treated as a
proportionate loss of hearing of both ears for the purposes of—

(a) calculating the compensation payable for the loss of hearing (if the worker has not been
awarded, and has not received or agreed to receive, compensation for the loss), or

(b) calculating the compensation payable for a further loss of hearing (if the worker has been

awarded, or has received or agreed to receive, compensation for the previous loss of
hearing).

(3) If a worker, before the commencement of this clause, has suffered a further loss of hearing
(being a partial loss of hearing of both ears) and has been awarded or has received or agreed to
receive compensation for that further loss that was (for the purposes of calculating the
compensation payable) treated as a loss of hearing of one ear under the Table to Division 4 of

Part 3 of this Act, nothing in this clause entitles the worker to additional compensation for that
further loss.

6 Loss resulting both from existing injury and from injury received after commencement of this
Act

(1) If a loss mentioned in the Table to Division 4 of Part 3 of this Act resulted both from an injury
received before the commencement of that Division and an injury received after that
commencement, the loss shall, for the purposes of determining the amount of compensation

payable in accordance with this Part and this Schedule, be treated as having resulted from the
injury received after that commencement.

(2) However, no compensation is payable in accordance with this Part and this Schedule for the part
of the loss resulting from the injury received before that commencement whether or not

compensation has been paid or is payable under section 16 of the former Act for that part of the
loss.

(2A) The amendment made to subclause (2) by the WorkCover Legislation Amendment Act 1995 is
made to avoid doubt and, accordingly, is taken to have applied from the commencement of
Division 4 of Part 3 of this Act. The amendment extends to court proceedings commenced but
not finally determined before the commencement of the amendment but does not affect any
award of compensation made before that commencement or any compensation that a worker has
received or agreed to receive before that commencement.

(3) Subclause (2) is enacted to avoid doubt and, accordingly, is taken to have applied from the
commencement of Division 4 of Part 3 of this Act. However, subclause (2) does not affect any
court proceedings determined or commenced before the date of assent to the Workers
Compensation Legislation Amendment Act 1995.
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7 Interpretation of “Table of Disabilities”

(1) The amendments to Division 4 of Part 3 of this Act made by Schedule 2 (3)—(5) to the Workers
Compensation Legislation (Miscellaneous Amendments) Act 1994 and Schedule 7 (1) and (2) to
the Workers Compensation Legislation Amendment Act 1995 are made for the purpose of
avoiding doubt, and accordingly that Division is taken to have been so amended from the
commencement of this Act.

(2) However, an amendment made by Schedule 2 (5) (d) to the Workers Compensation Legislation
(Miscellaneous Amendments) Act 1994 or Schedule 7 (1) to the Workers Compensation
Legislation Amendment Act 1995 does not affect—

(a) any award of compensation made before the date of commencement of the amendment, or
(b) any compensation that a worker has received or agreed to receive before that date, or
(c) any award of, or compromise or settlement of a claim for, damages made before that date, or

(d) any court proceedings commenced by a worker for damages from the worker’s employer (or
other person referred to in section 150 of this Act) before that date.

8 Apportionment, contribution and prior injuries

(1) (Repealed)

(2) The amendment made to section 17 by Schedule 4 (6) to the Workers Compensation Legislation
Amendment Act 1995 is made for the purpose of avoiding doubt, and accordingly section 17 is
taken to have been so amended from the commencement of this Act (but not so as to affect any
decision made by a court before commencement of the amendment).

9 No compensation for less than 6% hearing loss

(1) Section 69A (which was inserted by the WorkCover Legislation Amendment Act 1995) extends to
apply to any claim for compensation for loss of hearing made on or after 10 November 1995
even if the injury concerned was received before that date, but does not apply to—

(a) aclaim for compensation made before that date, or

(b) court proceedings commenced before that date.

(2) In determining the extent of a worker’s hearing loss for the purposes of section 69A, hearing loss
suffered before the commencement of that section is to be taken into account.

(3) Section 69A does not affect—

(a) any award of, or compromise or settlement of a claim for, damages made before the
commencement of this clause, or

(b) any court proceedings commenced by a worker for damages from the worker’s employer (or
other person referred to in section 150) before the commencement of this clause.

(4) The amendments made to sections 69A and 69B by the WorkCover Legislation Amendment Act
1996 are taken to have had effect on and from the commencement of those sections.
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10 Compensation for pain and suffering resulting from loss rather than injury

Section 67 (1A) (which was inserted by the WorkCover Legislation Amendment Act 1995) is inserted
for the purpose of avoiding doubt and accordingly that subsection is taken to have been so inserted
from the commencement of this Act, but not so as to affect any decision of a court made before the
commencement of the subsection or any compensation that a worker has received or agreed to
receive before that commencement.

11 HIV, AIDS and bowel injuries

The amendments made to Division 3 of Part 4 by the WorkCover Legislation Amendment Act 1995
with respect to HIV infection, AIDS, and permanent loss of bowel function do not apply to injuries
received before the commencement of the amendments.

12 Limit on costs recovery after offer of settlement

(1) Section 119 (which was inserted by the WorkCover Legislation Amendment Act 1995) does not
apply to an offer of settlement, or request for particulars, as referred to in that section made
before the commencement of that section.

(2) Section 119 extends to an offer of settlement, or request for particulars, as referred to in that
section made after the commencement of that section even if the offer or request relates to a
claim for compensation made before the commencement of that section.

13 Cessation of indexation of amounts under secs 66 and 67

Sections 66 and 67 continue to apply in respect of an injury received before the commencement of
this clause (as inserted by the WorkCover Legislation Amendment Act 1995) as if the amendments
made by that Act to the dollar amounts specified in those sections, and to sections 79 and 81, had not
been made.

14 Lump sum compensation agreements

The amendments made to section 66A by the WorkCover Legislation Amendment Act 1995 extend to
agreements with respect to compensation made before the commencement of the amendments.

15 Proceedings for award of agreed compensation

Section 66B (which was inserted by the WorkCover Legislation Amendment Act 1995) extends to
agreements with respect to compensation made before the commencement of the amendments, but
not so as to affect court proceedings pending at the commencement of that section.

16 Agreements as to proportion of compensation under sec 67 payable

Section 67 (4A) (which was inserted by the WorkCover Legislation Amendment Act 1995) is inserted
for the avoidance of doubt and accordingly is taken to have had effect from the commencement of
this Act.

17 Special provisions for back, neck and pelvis impairment

Section 68A (which was inserted by the WorkCover Legislation Amendment Act 1995) is inserted for
the avoidance of doubt and accordingly is taken to have had effect from the commencement of this
Act, but not so as to affect—

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 225 of 318


https://legacy.legislation.nsw.gov.au/acts/1995-89.pdf
https://legacy.legislation.nsw.gov.au/acts/1995-89.pdf
https://legacy.legislation.nsw.gov.au/acts/1995-89.pdf
https://legacy.legislation.nsw.gov.au/acts/1995-89.pdf
https://legacy.legislation.nsw.gov.au/acts/1995-89.pdf
https://legacy.legislation.nsw.gov.au/acts/1995-89.pdf
https://legacy.legislation.nsw.gov.au/acts/1995-89.pdf
https://legacy.legislation.nsw.gov.au/acts/1995-89.pdf

Workers Compensation Act 1987 No 70 [NSW]

(a) any award of compensation made before the date of commencement of the section, or
(b) any compensation that a worker has received or agreed to receive before that date, or

(c) any award of, or compromise or settlement of a claim for, damages made before the
commencement of the section, or

(d) any court proceedings commenced by a worker for damages from the worker’s employer (or
other person referred to in section 150) before the commencement of the section.

18 Reduction in lump sum compensation amounts—1996 amendments

(1) Despite sections 66 (3) and 67 (6), the compensation payable under section 66 or 67 in respect of
any injury received before the commencement of the amendment of those sections by the
WorkCover Legislation Amendment Act 1996 where no claim for compensation under either
section 66 or 67 in respect of the injury was duly made by the worker before that
commencement is to be calculated by reference to the requisite percentage of the amounts in
force under the relevant section immediately after its amendment by that Act.

(2) If proceedings are pending before the Compensation Court on a claim for compensation under
section 66 or 67, a claim for that compensation is taken not to have been made before the
commencement of the amendments to which this clause applies if—

(a) no claim for that compensation was duly made before the commencement of those
amendments, or

(b) the worker did not, before the commencement of those amendments, give the employer
particulars (including, in the case of a claim for compensation under section 66, a
supporting medical report) sufficient to enable the employer to ascertain the nature and
amount of the compensation claimed.

(3) Ifthis clause results, in a particular case, in a greater amount of compensation being payable in
that case than would have been the case in the absence of this clause, this clause does not apply
in that particular case.

19 Deduction for previous injuries and pre-existing conditions and abnormalities

(1) The amendments made by the WorkCover Legislation Amendment Act 1996 that amended
sections 68 and 68A and repealed section 71 are taken to have had effect from the
commencement of this Act, but not so as to affect—

(a) any award of compensation made before the date of commencement of the amendments, or
(b) any compensation that a worker has received or agreed to receive before that date, or
(c) any award of, or compromise or settlement of a claim for, damages made before that date, or

(d) any court proceedings commenced by a worker for damages from the worker’s employer (or
other person referred to in section 150) before that date.

(2) If compensation has been paid or has become payable under section 16 of the former Act for a
loss of a thing, section 68A applies to the determination of compensation under Division 4 of
Part 3 of this Act for a further loss of that thing regardless of whether the description of the loss
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in section 16 of the former Act differs from the corresponding description of the loss in the
Table to Division 4 of Part 3.

20 Section 68B—2000 amending Act

(1) In a case where section 16 deems an injury to have happened within 12 months after the
commencement of section 9A, section 68B (3) is, in its application in respect of any period of
employment before the commencement of section 9A, to be read as if a reference in it to
employment that was a substantial contributing factor were a reference to employment that was
a contributing factor (whether or not a substantial contributing factor).

(2) If compensation has been paid or has become payable under section 16 of the former Act for a
loss of a thing, section 68B applies in respect of the determination of compensation under
Division 4 of Part 3 of this Act for a further loss of that thing regardless of whether the
description of the loss in section 16 of the former Act differs from the corresponding description
of the loss in the Table to Division 4 of Part 3.

(3) This clause and the amendments made by the Workers Compensation Legislation Amendment
Act 2000 to substitute section 68B (2)—(4) are for the avoidance of doubt and accordingly are
taken to have had effect from the commencement of section 68B, but not so as to affect—

(a) any award of compensation made before the commencement of this clause, or

(b) any compensation that a worker has received or agreed to receive before the commencement
of this clause, or

(c) any award of, or compromise or settlement of a claim for, damages made before the
commencement of this clause, or

(d) any court proceedings commenced by a worker for damages from the worker’s employer (or
other person referred to in section 150) before the commencement of this clause.

21 2006 amendments to section 66 relating to permanent impairment benefits

Section 66, as amended by the Workers Compensation Amendment (Permanent Impairment Benefits)
Act 2006—

(a) applies to a worker who receives an injury on or after the date of commencement of that Act
(being 1 January 2007), and

(b) does not apply to a worker who received an injury before that date.

Part 7 Provisions relating to compensation for property damage
1 Application of Act irrespective of date of accident

Subject to this Schedule, Division 5 of Part 3 of this Act applies for the purposes of determining the
amount of compensation payable in respect of an accident whether the accident happened before or
after the commencement of that Division.

2 Maximum amount for previous damage

Notwithstanding clause 1, the maximum amount prescribed in respect of any compensation payable
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under Division 5 of Part 3 of this Act shall, if the accident happened before the commencement of
that Division, be the relevant maximum amount in force under the former Act.

Part 8 Provisions relating to payment of benefits
1 Application of Act irrespective of date compensation first became payable etc

Subject to this Schedule, Division 7 of Part 3 of this Act applies whether the compensation first
became payable before or after the commencement of that Division.

2 Accounts in common fund

The Income Suspense Account and the Investment Guarantee Account established under section 62
of the former Act shall be maintained by the Authority for the purposes of section 86 of this Act.

Part 9 Provisions relating to notice of injury and claims for compensation
1 Act to apply irrespective of date of injury etc

Subject to this Schedule, Division 1 of Part 4 of this Act applies whether the injury was received or
the accident happened before or after the commencement of that Division.

N

Saving of existing notices and claims

(1) A notice of injury, incapacity, damage to property or otherwise duly given under a provision of
the former Act shall, after the commencement of Division 1 of Part 4 of this Act, be deemed to
have been duly given under the corresponding provision of this Act.

(2) A claim for compensation duly made under the former Act shall, after that commencement, be
deemed to have been duly made under this Act.

w

Register of injuries

A register of injuries kept under section 53 (4) of the former Act shall, after the commencement of
Division 1 of Part 4, be deemed to have been kept under section 90 of this Act.

'S

Claims forwarded to insurers

A claim for compensation (or other documentation) forwarded by an employer to an insurer under
section 18BA of the former Act shall, after the commencement of Division 1 of Part 4 of this Act, be
deemed to have been forwarded under section 93 of this Act.

5 Time for making claim for compensation

Section 92 (4A) (as inserted by the WorkCover Legislation Amendment Act 1995) applies in respect
of an injury, or death resulting from an injury, received before the substitution of that subsection (but
not before 4 pm on 30 June 1987), as if paragraph (a) of that subsection read as follows—

(a) the claim is made within 3 years after the commencement of this subsection (as inserted by
the WorkCover Legislation Amendment Act 1995), or
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6 Legal and medico-legal costs

(1) Division 7 of Part 4 (which was inserted by the WorkCover Legislation Amendment Act 1995)
does not apply to fees and costs incurred before the commencement of that Division.

(2) The amendment made by the WorkCover Legislation Amendment Act 1996 to insert section 148B
(1A) is made for the purpose of the removal of doubt and accordingly is taken to have had effect

from the commencement of that section as inserted by the WorkCover Legislation Amendment
Act 1995.

7 Solicitor/client costs

The amendment made to section 122 by the WorkCover Legislation Amendment Act 1995 (except the
insertion of section 122 (5)) are made for the purpose of avoiding doubt and accordingly—

(a) the amendments apply to costs incurred before or after the commencement of the amendments,
and

(b) section 122 (6) applies to amounts paid before or after the commencement of that subsection.

8 Refund of overpayments—false claims

Section 92C (as inserted by the WorkCover Legislation Amendment Act 1997) extends to payments of
compensation made before the commencement of that section and to a conviction for an offence
committed before the commencement of that subsection. However, that section does not apply to

enable an order under that section to be made in respect of a conviction for an offence in proceedings
commenced before the commencement of that section.

9 Claims not requiring medical certificate about substantial contributing factor

The amendment made to section 92 (1C) by the WorkCover Legislation Amendment Act 1997
operates as from the commencement of that subsection.

10 Serving claims on insurer

(1) The amendments made to section 66 of the 1998 Act by the Workers Compensation Legislation

Amendment Act 2000 do not apply to a claim made before the commencement of those
amendments.

(2) However, those amendments extend to a claim made after the commencement of those

amendments where the initial claim referred to in the amendments was made before the
commencement of those amendments.

11 Time within claim may be made—application of 3-year limit in section 65 (13) of 1998
Act (Clause 73K of Regs)

(1) A reference in section 65 (13) or (14) of the 1998 Act to the period of 3 years after the injury or
accident happened is to be construed, in the case of a claim for compensation made in respect of
an injury or accident that happened more than 2 years before the commencement of this clause,
as a reference to the period ending 1 year after that commencement.

(2) The provisions of section 92 of this Act relating to the time within which a claim for
compensation may be made continue to apply to a claim—
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(a) that is made before the commencement of this clause or within the period of 1 year after that
commencement, and

(b) that relates to an injury or accident that happened before the commencement of the 1998
Act.

Part 10 Provisions relating to conciliation officers and weekly payments of
compensation

1 Existing disputes may be assigned to conciliation officer

A dispute may be assigned to a conciliation officer even though it relates to a matter arising before
the commencement of Division 2 of Part 4 of this Act.

2 Conciliation officer may direct payment in respect of existing disputes

Sections 104—106B of this Act apply even though the dispute concerned relates to a matter arising
before the commencement of those sections.

Provisions relating to commencement of weekly payments not to apply to existing claims

Sections 102 and 103 of this Act do not apply to any claim for weekly payments made before the
commencement of those sections.

4 Workers Compensation (Compensation Court) Amendment Act 1989

After the commencement of Schedule 1 (11) to the Workers Compensation (Compensation Court)
Amendment Act 1989 the following provisions apply—

(a) areference of dispute to a review officer pending on that commencement is to be taken as a
reference to a conciliation officer,

(b) adirection given by a review officer before that commencement is to be taken to be a direction
given by a conciliation officer.

5 New conciliation arrangements—WorkCover Legislation Amendment Act 1996
Amendments made by the WorkCover Legislation Amendment Act 1996 do not affect the continuity
of employment or appointment of conciliation officers employed or appointed as such immediately
before the commencement of those amendments.

6 2000 amending Act—providing copies of evidence before conciliation

Sections 79A and 81A of the 1998 Act do not apply to a dispute referred for conciliation before the
commencement of those sections.

Part 11 Provisions relating to proceedings before commissioners and the
Compensation Court

1 Interest before order for payment

Section 113 (2) (as inserted by the WorkCover Legislation Amendment Act 1995) does not apply to
the ordering of interest on compensation for injuries received before the commencement of that
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provision, but the following provisions do apply to the ordering of that interest—

(a) interest must not be ordered on any compensation payable under this Act for any period before a
claim for the compensation was duly made or (where no such claim was duly made before the
commencement of the proceedings in the Court) for any period before the worker gave the
employer particulars (including, in the case of a claim for compensation under section 66, a
supporting medical report) sufficient to enable the employer to ascertain the nature and amount
of compensation claimed,

(b) the provisions of paragraph (a) extend to proceedings pending at that commencement but do not
affect any order for interest made before that commencement.

2 Interest before commencement of sec 19 of Compensation Court Act 1984

(1) Section 113 of this Act extends to authorise the ordering of interest for any period before the
commencement of that section but not before 3 December 1984 (being the date of
commencement of section 19 of the Compensation Court Act 1954).

(2) To remove doubt it is declared that section 19 of the Compensation Court Act 1984 did not
authorise the ordering of interest for any period before the commencement of that section (3
December 1984), despite any provision of Schedule 6 to this Act.

(3) Subclause (2) is taken to have had effect on and from the commencement of section 19 of that
Act (including for the purposes of any proceedings pending at the commencement of this clause)
but not so as to affect any order for interest made before the commencement of this clause.

3 Restrictions on commencement of proceedings

The provisions of Division 3A of Part 4 (sections 106D—-106F) extend to apply in respect of an injury
received before the commencement of that Division, but do not apply in respect of court proceedings
pending or determined as at that commencement.

4 Restrictions on commencement of proceedings—1998 Act

The amendment made to section 101 (5) (c) of the 1998 Act by the Workers Compensation
Legislation Amendment Act 2000 is taken to have had effect on and from 1 August 1998 but not so as
to affect any decision of a court made before the commencement of this clause.

Part 12 Provisions relating to medical examinations and disputes
1 (Repealed)
2 Directions for medical examinations

A direction to a worker to submit himself or herself for examination under section 51 of the former
Act shall, if the examination has not taken place on the commencement of Division 5 of Part 4 of this
Act, be deemed to be a direction under the corresponding provision of that Division.

3 Referral to medical referee or medical panel

A referral of any matter to a medical referee or medical panel under a provision of the former Act
shall, if a report on the matter has not been made before the commencement of Division 5 of Part 4
of this Act, be deemed to be a referral under the corresponding provision of this Act.
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4 Existing certificate

A certificate or report given by a medical referee or medical panel before the commencement of
Division 5 of Part 4 of this Act shall, after that commencement, be deemed to have been given under
the corresponding provision of this Act.

5 Compensation for costs of medical examination etc
Section 133 of this Act applies to medical examinations required under section 51 of the former Act.
6 Application of secs 134 and 135 (medical reports)

Sections 134 and 135 of this Act apply to medical reports made before as well as to medical reports
made after the commencement of those sections.

7 Medical disputes

(1) The amendments made by Schedule 11 (1) and (3), (4) and (6) to the Workers Compensation
Legislation Amendment Act 1995 extend to apply in respect of an injury received before, a
dispute arising before (including one referred to a medical panel or a medical referee before) and
court proceedings commenced before the commencement of those amendments, but not so as to
affect any decision of a court made before that commencement.

(2) A certificate given or purportedly given under section 131 (4) (or under section 51 (5) of the
former Act) before the commencement of the amendment made by Schedule 11 (3) to the
Workers Compensation Legislation Amendment Act 1995 is taken to have been validly given if it
would have been validly given had the procedures applicable to the reference of disputes to
medical panels or medical referees after that commencement been in force when the certificate
was given or purportedly given. However, this subclause does not affect any decision of a court
made before the commencement of this subclause.

(3) Section 72A (Restrictions on commencing proceedings concerning hearing loss claims) extends
to apply in respect of an injury received before the commencement of that section, but does not
apply in respect of court proceedings pending or determined as at that commencement.

(4) The amendment to section 131 (4) made by Schedule 11 (5) to the Workers Compensation
Legislation Amendment Act 1995 is taken to have commenced on the commencement of that
subsection as originally enacted. Accordingly, the validity of a certificate given or purportedly
given under section 131 (4) before the commencement of that amendment is not affected merely
because the certificate was not given in accordance with any rules of the Compensation Court
made for the purposes of section 131 or because there were no such rules at the time the
certificate was given. However, that amendment does not affect any decision of a court made
before the commencement of this clause.

8 Evidentiary value of certificates and reports of medical panels

The amendments made to sections 119 and 136 of this Act by the WorkCover Legislation Amendment
Act 1996 extend to a certificate or report given after the commencement of those subsections in
respect of an injury received before that commencement, but those amendments do not apply in
respect of court proceedings pending or determined as at their commencement.
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Part 13 Provisions relating to uninsured liability and indemnity scheme
1 Definition

In this Part, Scheme means the Uninsured Liability and Indemnity Scheme.
2 Pending claims under former Act

A claim under the Scheme under section 18C of the former Act and pending on the commencement
of Division 6 of Part 4 of this Act shall be dealt with under this Act.

3 Claims allowed under former Act

The Authority shall pay (or continue to pay) out of the WorkCover Authority Fund any claim under
the Scheme that the Authority is liable to pay under section 18C of the former Act.

4 Reimbursement of Authority for former claims

The liability of a person to reimburse the fund established under section 41 of the former Act in
respect of a claim under the Scheme under section 18C of the former Act shall be deemed to be a
liability to reimburse the WorkCover Authority Fund under Division 6 of Part 4 of this Act.

5 Section 148—date of operation of substitution of section

Section 148 of this Act, as substituted by the Workers Compensation Legislation (Amendment) Act
1994, applies to payments made under the Scheme before as well as after the substitution of that
section.

6 Authority’s right of subrogation for apportionment and contribution

Section 148A extends to apply to a payment made by the Authority as referred to in that section
before the commencement of that section.

7 Claims by directors against uninsured corporations

Section 4A (as inserted by the WorkCover Legislation Amendment Act 1995) does not apply in
respect of an injury received before the commencement of that section.

8 Recovery from directors of corporations liable to reimburse Authority

Section 145A (which was inserted by the WorkCover Legislation Amendment Act 1995) does not
apply in respect of a contravention of section 155 that occurred before the commencement of section
145A.

Part 14 Provisions relating to common law remedies
1 Abolition of common law actions not to apply to existing injuries

(1) Part 5 of the Act (except section 151AA) does not apply to a cause of action in respect of—

(a) an injury received by a worker before 4 pm on 30 June 1987, or
(b) the death of a worker resulting from or caused by such an injury.

(2) In the case of any such cause of action, the provisions of sections 63, 64 and 64 A of the former

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 233 of 318


https://legacy.legislation.nsw.gov.au/acts/1994-10.pdf
https://legacy.legislation.nsw.gov.au/acts/1994-10.pdf
https://legacy.legislation.nsw.gov.au/acts/1995-89.pdf
https://legacy.legislation.nsw.gov.au/acts/1995-89.pdf

Workers Compensation Act 1987 No 70 [NSW]

Act continue to apply.

(3) In the application of those provisions of the former Act, a reference in those provisions to
compensation or proceedings under the former Act includes a reference to compensation or
proceedings under this Act.

(4) For the avoidance of doubt, those provisions of the former Act apply and are taken always to
have applied to the recovery of compensation or damages, whether or not the compensation or
damages were paid under an award or judgment. For example, compensation or damages may be
paid under an agreement.

(5) If any payment is made under the indemnity referred to in section 64 (1) (b) of the former Act
and, at the time of payment, the worker has obtained judgment for damages against the person

paying under the indemnity (but judgment has not been satisfied), the payment, to the extent of
its amount, satisfies the judgment.

(6) Subclauses (4) and (5) do not apply to the matter that was the subject of the decision of the
District Court on 14 December 1990 in Nsair v GIO.

2 Damages for economic loss in relation to injuries occurring before the commencement of
Schedule 2 (2) to the Workers Compensation (Benefits) Amendment Act 1991

Nothing in subsection (2) of section 151H of this Act (as in force after the commencement of
Schedule 2 (2) to the Workers Compensation (Benefits) Amendment Act 1991) affects the operation
of subsection (6) of that section as regards any amount (including an adjusted amount) that was
mentioned in subsection (2) (b) of that section at any time before that commencement.

3 Amendments relating to “verbal threshold”, home care services and respite care

The amendments to Division 3 of Part 5 of this Act made by Schedule 1 to the Workers
Compensation Legislation (Miscellaneous Amendments) Act 1994 apply to injuries whether received
before or after the date of assent to that Act and to court proceedings whether or not commenced
before that date. However, those amendments do not apply to any such injury for which an award of
damages has been made by a court before that date.

5 Compensation for non-economic loss—prevention of forfeiture

(1) The amendment made by Schedule 7 (2) to the Workers Compensation Legislation Amendment
Act 1995 extends to an injury received before the commencement of the amendment.

(2) However, that amendment does not affect any award of, or compromise or settlement of a claim
for, damages made before commencement of the amendment.

6 Loss of future earnings—gross weekly earnings

(1) The amendment to section 1511 made by Schedule 10 (1) to the Workers Compensation
Legislation Amendment Act 1995 is made for the purpose of avoiding doubt, and accordingly
section 1511 is taken to have been so amended from the commencement of this Act.

(2) However, that amendment does not affect any award of, or compromise or settlement of a claim
for, damages made before the commencement of the amendment.
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7 Payment of interest

Section 151M, as substituted by the WorkCover Legislation Amendment Act 1995, applies to any
claim for damages that—

(a) is a claim in respect of an injury received by a worker at or after 4 pm on 30 June 1987 or the
death of a worker resulting from or caused by such an injury, and

(b) was not settled or finally determined as at the date on which that section was so substituted.
8 Effect of recovery of damages from employer on payment of compensation

(1) The amendment to section 151B made by the WorkCover Legislation Amendment Act 1995 to
insert section 151B (4) is made for the purpose of avoiding doubt, and accordingly section 151B
is taken to have been so amended from the commencement of that section.

(2) However, that amendment does not affect any award of, or compromise or settlement of a claim
for, damages made before the commencement of the amendment.

9 Recovery against both employer and stranger

(1) The amendment made to section 1517 by the WorkCover Legislation Amendment Act 1995 is
made for the purpose of avoiding doubt, and accordingly section 151Z is taken to have been so
amended from the commencement of that section.

(2) However, those amendments do not affect—

(a) any award of, or compromise or settlement of a claim for, damages made before the
commencement of the amendments, or

(b) any decision of a court with respect to an action on an indemnity provided for by section
1517 (1) (d) made before that commencement.

10 Amendment of sec 151AB

The amendments made to section 151AB by the WorkCover Legislation Amendment Act 1995 do not
affect—

(a) any award of, or compromise or settlement of a claim for, damages made before the
commencement of the amendments, or

(b) any court proceedings commenced by a worker for damages from the workers’ employer (or
other person referred to in section 150) before that commencement.

11 Amendment of sec 151A—1998 amending Act

The amendments made to section 151A by the Workers Compensation Legislation Amendment Act
1998 apply in respect of injuries received before or after the commencement of those amendments,
but do not apply in respect of awards of compensation made by the Compensation Court before that
commencement or awards of compensation made by that Court in connection with proceedings
instituted before that commencement.
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12 Election to claim compensation—2000 amending Act

(1) The amendments made to section 151A by the Workers Compensation Legislation Amendment
Act 2000 apply in respect of injuries received before or after the commencement of those

amendments, but do not apply in respect of the commencement of proceedings in the
Compensation Court before that commencement.

(2) In a case in which proceedings in the Compensation Court are commenced before the
commencement of those amendments—

(a) section 151A (3) (b) continues to apply as it was in force when the proceedings were
commenced, and

(b) section 151A (3) (b) is taken to have been amended by replacing the words “or by the
Compensation Court making an award in respect of that permanent loss compensation” with

the words “or by the Compensation Court awarding that permanent loss compensation
(whether by award, interim award or order)”.

(3) A reference in this clause to the commencement of proceedings has the extended meaning given
to that expression in section 151A (3) (b) by section 151A (3A).

Part 15 Provisions relating to insurance
1 Form of policies of insurance under former regulations

Until the regulations under section 159 of this Act otherwise provide, the only provisions which a
policy of insurance may contain are the provisions contained in the form of policy prescribed,

immediately before the commencement of section 159 of this Act, by the regulations under the
former Act.

2 Definition of small employer for purposes of $500 excess recoverable from employer

(1) Until the regulations otherwise provide, a small business employer, for the purposes of section

160 of this Act, is an employer who is liable under all relevant policies of insurance to pay
premiums which in total do not exceed $2,000.

(2) For the purposes of subclause (1), a relevant policy of insurance is—

(a) the policy under which the claim is made, and

(b) any other policy that is issued for the same period or for a part of the period to which the
policy referred to in paragraph (a) applies.

3 Exemptions from $500 excess to operate from 30 June 1985

The following policies of insurance shall be deemed always to have been exempt from section 18 (3)
(a2) of the former Act—

(a) policies of insurance issued or renewed by the Government Insurance Office in respect of
Government workers,

(b) policies of insurance in respect of domestic or similar workers.
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4 Register of policies kept by insurers

The register kept by an insurer under section 18A (2A) of the former Act shall, after the

commencement of section 163 of this Act, be deemed to be part of the register required to be kept by
the insurer under section 163 of this Act.

5 (Repealed)

6 Insurance premiums order

An order under section 30AB of the former Act shall, after the commencement of section 168 of this
Act, be deemed to be an insurance premiums order for the purposes of this Act.

6A Determination of premium disputes

(1) Sections 18AA and 30AB of the former Act (as in force immediately before 30 June 1985)
continue to apply to a premium demanded for—

(a) apolicy of insurance, or
(b) arenewal of any such policy,

if the premium is demanded for the assumption of risk by an insurer for a period that
commenced before 30 June 1985.

(2) For the purposes of this clause, a reference in section 18AA of the former Act to the Insurance
Premiums Committee is to be read as a reference to the WorkCover Authority.

6B Premium calculation disputes
(1) In this clause—

premium dispute application means an application under an insurance premiums order, the
Workers Compensation (Insurance Premiums) Regulation 1987 or the Workers Compensation
(Insurance Premiums) Regulation 1995 for the calculation or variation by the Authority of any
matter (the disputed matter) relevant to the determination by an insurer of the premium payable
for the issue or renewal of a policy of insurance.

(2) After the commencement of this clause—
(a) no further premium dispute applications can be made, and

(b) any matter that could before the commencement of this clause have been the subject of a
premium dispute application can instead be the subject of an application for determination

by the Authority under section 170 (as amended by the Workers Compensation Legislation
Amendment Act 2000), and

(c) any premium dispute application made but not determined before the commencement of this
clause is to be dealt with as an application under section 170 (as amended by the Workers

Compensation Legislation Amendment Act 2000) for determination by the Authority of the
relevant aspect of the insurer’s determination.

(3) Any premium dispute application dealt with before the commencement of this clause as an
application under section 170 for a determination as to the premium to be charged for the issue
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or renewal of the policy concerned is taken to have been validly dealt with, and any
determination of the premium payable is taken to have been validly made, as if the premium
dispute application had been a valid application under that section.

(4) Subclause (3) does not affect any determination of a court made before the commencement of
this clause.

(5) The amendments made to section 170 by the Workers Compensation Legislation Amendment Act
2000 apply to an application made under that section, but not determined, before the
commencement of the amendments. The application is to be dealt with as an application under
section 170 (as so amended) for determination by the Authority of the relevant aspect of the
insurer’s determination.

(6) The amendment made to section 170 (4) of this Act by the Workers Compensation Legislation
Amendment Act 2000 relating to the payment of interest extends to premiums paid before the
commencement of the amendment, but so that interest is payable only in respect of periods after
that commencement.

7 Payment of premiums by instalments

Until the regulations under section 171 of this Act otherwise provide, premiums under a policy of
insurance may be paid by instalments in accordance with the provisions of section 18 (7B) of the
former Act.

7A Interest on unpaid premiums
Section 18 (7C) of the former Act applies in respect of the calculation of the interest payable on—
(a) the full amount of a premium, or
(b) an instalment of a premium payable by instalments, or
(c) the adjustment of a premium,

payable in respect of a policy of insurance issued or renewed so as to take effect before the
commencement of section 172 of this Act.

8 Employers’ wages records etc

The records kept by an employer under section 18 (8) of the former Act shall, after the
commencement of section 174 of this Act, be deemed to be part of the records required to be kept by
the employer under section 174 of this Act.

9 Employers evading correct premiums
Section 175 applies to policies of insurance issued under section 18 of the former Act.

10 Policies issued or renewed since 31 December 1986 to be assigned to new licensed insurers
(1) This clause applies to policies of insurance—

(a) issued or renewed by insurers licensed under section 27 of the former Act at or after 4 pm on
31 December 1986, and
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1"

12

13

(b) the subject of a re-insurance agreement with the Government Insurance Office.

(2) On the commencement of Division 3 of Part 7 of this Act, policies of insurance to which this
clause applies shall be assigned in accordance with the relevant re-insurance agreement to such
licensed insurer under Division 3 of Part 7 of this Act as is determined by the Authority.

(3) If a former licensed insurer has a subsidiary licensed under Division 3 of Part 7 of this Act on the
commencement of that Division, the policies of insurance issued or renewed by the former
licensed insurer shall be assigned to that subsidiary.

(4) Any money payable under the re-insurance agreement by a former licensed insurer to an insurer
to whom its policies of insurance are assigned or to the Authority may be recovered as a debt in
a court of competent jurisdiction.

(5) An assignment of an insurance policy under this clause—

(a) transfers the rights, obligations and liabilities under the policy of the former licensed insurer
to the licensed insurer to which the policy is assigned, and

(b) does not otherwise affect the rights, obligations or liabilities acquired, accrued or incurred
under the policy.

(6) For the purposes of this Act, any such assigned policies shall be deemed to have been issued or
renewed by the licensed insurer to which they are assigned.

Continuation of licences of self-insurers

A licence granted, or deemed to be granted, under section 18 (1A) of the former Act and in force
immediately before the commencement of Division 5 of Part 7 of this Act, shall be deemed, on and
from that commencement, to have been granted under Division 5 of Part 7 of this Act.

Deposits of self-insurers

Any amount deposited by an employer with the Treasurer under section 20 of the former Act shall,
on and from the commencement of section 213 of this Act, be deemed to have been deposited under
section 213 of this Act.

Insurers’ Contribution Fund continued

(1) On the commencement of Division 6 of Part 7 of this Act, the Insurers’ Contribution Fund
established under section 30H of the former Act shall become the Insurers’ Contribution Fund
established under section 218 of this Act.

(2) Nothing in this Act or the cognate Acts affects any contribution required to be made to that Fund
under Part 3A of the former Act and that Part continues to apply in respect of any such
contribution.

(3) The first contribution required to be paid into that Fund after the commencement of Division 6 of
Part 7 shall be the contribution in respect of the financial year commencing on 1 July 1987.

(4) An injury received by a worker after the commencement of that Division, but for which an
employer is indemnified under a policy issued before 30 June 1987, shall be deemed to have
been received before that commencement for the purposes of section 221 (4).

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 239 of 318



Workers Compensation Act 1987 No 70 [NSW]

14 Contributions to Insurers’ Contribution Fund—premiums received after 30 June 1985 on
policies issued before that date

If—

(a) an insurer receives premiums after 30 June 1985 in respect of policies of insurance issued before
that date, and

(b) the amount of contribution previously paid by the insurer under section 30J of the former Act (as
in force before the commencement of Schedule 2 (2) to the Workers’ Compensation (Further
Amendment) Act 1986) was calculated without taking those premiums into account,

the insurer is liable to pay the additional amount of contribution that would have been payable under
that section (as so in force) had those premiums been taken into account, except that in respect of
those premiums—

(c) the additional contribution shall be deemed to be payable at the rate of 7 per cent of the deemed
premium income of the insurer (as defined by section 30G of the former Act as so in force),

(d) that deemed premium income shall be deemed to be calculated at the rates fixed under the
former Act as at 29 June 1985, and

(e) the additional contribution shall be deemed to be payable at such times as the Authority may
determine.

15 Policies issued or renewed before 4 pm on 30 June 1987

(1) This clause applies to policies of insurance issued or renewed before 4 pm on 30 June 1987 by
insurers licensed under section 27 of the former Act.

(2) A policy of insurance to which this clause applies extends (and is to be taken to have always
extended) to any liability under this Act including liability for injuries received before, at or
after 4 pm on 30 June 1987.

(3) This clause applies despite the fact that the policy of insurance refers to liability under the
Workers’ Compensation Act 1926.

16 Government workers insurance

(1) In this clause, a reference to a relevant provision is a reference to section 160 (6), 168 (4), 193
(definition of policy of insurance) or 217 (definition of premium income).

(2) On the commencement of Schedule 8 (10) to the Workers Compensation (Benefits) Amendment
Act 1989, the Minister is to be taken to have served an order on the Government Insurance
Office under the relevant provisions declaring all Government workers (except workers whose
employer is the Forestry Commission) to be central Government workers.

17 Savings provision—transfer of administration of Guarantee Fund from GIO to WorkCover
Authority

Any thing done by the Government Insurance Office under Division 7 of Part 7 of this Act before the
commencement of Schedule 3 (8) to the Workers Compensation (Amendment) Act 1991 that could
have been done by the WorkCover Authority if Schedule 3 (8) had been in force is to be taken to
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have been done by the WorkCover Authority.

18 Employer liable to pay first $500 under policy of insurance

(1) Section 160 of this Act (as amended by Schedule 3 (1) to the Workers Compensation (Benefits)

2

3)

Amendment Act 1991) applies to claims for compensation in respect of injuries to workers that
occurred after the commencement of Schedule 3 (1) to that Act.

Section 160 of this Act (as in force immediately before the commencement of Schedule 3 (1) to
the Workers Compensation (Benefits) Amendment Act 1991) continues to apply to claims for
compensation in respect of injuries to workers that occurred before that commencement.

A policy of insurance obtained under section 155 of this Act that relates to a period beginning
before and ending after the commencement of Schedule 3 (1) to the Workers Compensation
(Benefits) Amendment Act 1991 is to be construed as if, as regards claims under the policy
relating to injuries to workers occurring after that commencement, a reference to the employer’s
agreeing to pay the first $500 of each claim under the policy, or a lesser amount, were a
reference to the employer’s agreeing to pay an excess amount of $500, or a lesser amount, in

respect of each weekly compensation claim within the meaning of section 160 of this Act (as in
force after that commencement).

19 Workers compensation policies to cover the liability arising out of certain motor accidents

(1

2

3)

A policy of insurance obtained by an employer under section 155 of this Act is taken to have

covered the employer’s liability for damages in respect of the death of or an injury to a worker
of the employer where—

(a) that liability arose during the period that began with 1 February 1990 and ended with 30

September 1991 and was attributable to a motor accident within the meaning of the Motor
Accidents Act 1988, and

(b) the liability of the owner of the motor vehicle involved in the accident was not covered by a
third-party policy issued under that Act, and

(c) no damages were recoverable from the Nominal Defendant under that Act in respect of the
death or injury.

Subclause (1) has effect irrespective of any regulation under this Act that was in force during the
period referred to in that subclause.

On and from the commencement of this subclause, the provisions of subclause (1) (b) and (c¢) do
not have effect in relation to a liability referred to in subclause (1) unless the liability was the
subject of legal proceedings that have been determined by a court before that commencement.

19A Extent of cover provided by workers compensation policies issued before 1.2.90

(1) A policy of insurance obtained during the period between 4 pm on 30 June 1987 and the end of

31 January 1990 by an employer under section 155 of this Act is taken to have covered the
employer—

(a) for the full amount of the employer’s liability under this Act in respect of all workers
employed by the employer, and
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(b) for an unlimited amount in respect of the employer’s liability independently of this Act
(being a liability under a law of New South Wales), and

(c) for the full amount of the indemnity provided by the policy as in force when it was obtained,
for any injury to any worker employed by the employer during that period.

(2) Subclause (1) has effect irrespective of any regulation under this Act that was in force during the
period referred to in that subclause.

(3) However, subclause (1) does not have effect in relation to a liability that was the subject of legal
proceedings that have been determined by a court before the commencement of this clause.

(4) In this clause, injury includes a dust disease (as defined in the Workers’ Compensation (Dust
Diseases) Act 1942) and the aggravation, acceleration, exacerbation or deterioration of a dust
disease (as so defined).

20 Contributions by insurers—merger of statutory funds under Workers Compensation
Legislation (Amendment) Act 1994

(1) In this clause, the amending Act means the Workers Compensation Legislation (Amendment) Act
1994.

(2) Any contribution payable by an insurer (other than a specialised insurer) under this Act, as in
force immediately before the commencement of Schedule 2 to the amending Act, in relation to
premium income for a financial year before that commencement is not so payable if it is
received by the insurer after that commencement.

(3) However, this clause does not affect any contribution payable by the insurer under this Act (as
amended by that Schedule) in relation to any such premium income.

(4) If Schedule 2 to the amending Act commences during a financial year, the regulations may
modify the application of this clause in respect of that financial year.

21 Coverage of policy—liabilities arising independently of the Act

(1) The amendments made by Schedule 1 (1), (5) and (10) to the Workers Compensation Legislation
Amendment Act 1995 do not apply so as to affect the validity of a policy of insurance issued or
renewed or deemed to have been held before the commencement of those amendments.

(2) However, a policy of insurance issued or renewed or deemed to have been held under this Act
before the commencement of those amendments is taken to cover (and always to have covered)
the employer for an unlimited amount in respect of the employer’s liability independently of this
Act (but not including a liability for compensation in the nature of workers compensation arising
under any Act or other law of another State, a Territory or the Commonwealth or a liability
arising under the law of another country) for any injury received at or after 4 pm on 30 June
1993 by a worker or trainee employed by the employer.

(3) Without limiting subsection (1B) of section 155, such a policy of insurance that is in force
immediately before the commencement of that subsection does not cover a liability that is not
covered by that subsection.
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23 Ownership of assets of insurer-managed statutory funds

Section 196 (2), as inserted by the WorkCover Legislation Amendment Act 1995, is inserted for the
purpose of the removal of doubt and accordingly is taken to have had effect from the commencement
of this Act.

24 Time limit for proceedings for failure to insure

Section 279 (3), as inserted by the WorkCover Legislation Amendment Act 1995, does not apply to
proceedings for an offence alleged to have been committed before the commencement of that
subsection.

25 Conduct of insurers and brokers—1996 amendments

Section 156A (as inserted by the WorkCover Legislation Amendment Act 1996) does not apply in
respect of conduct that took place before the commencement of the section.

26 Specialised insurers—2000 amendments

(1) In this clause—

existing specialised insurer means an insurer who is a specialised insurer immediately before
the commencement of this clause.

(2) On the commencement of section 177A (Special provisions for specialised insurers) of this Act,
the licence under this Act of an existing specialised insurer is taken to have been endorsed with
a specialised insurer endorsement under that section.

(3) The licence under the 1998 Act of an existing specialised insurer is taken to have been endorsed
at the private insurance start time with a specialised insurer endorsement under section 175A of
the 1998 Act.

(4) An existing specialised insurer is taken to be eligible for a specialised insurer endorsement for
the purposes of section 177A of this Act and 175A of the 1998 Act, until the regulations
otherwise provide or the Authority otherwise directs in a particular case by notice in writing to
the specialised insurer.

(5) The Authority may by order declare a body corporate to be a body corporate that the Authority is
satisfied has acquired the business undertaking of an existing specialised insurer, and the effect
of such an order is as follows—

(a) the body corporate is taken to be the holder of the licence held by that existing specialised
insurer as a licensed insurer under this Act or the 1998 Act, as appropriate, and

(b) the body corporate is taken to be an existing specialised insurer within the meaning of this

clause.
Part 16
1-3 (Repealed)
Part 17

1-6 (Repealed)
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Part 18 Special provision relating to coal miners
1 Continuation of weekly compensation payments under former Act

(1) In the case of a worker employed in or about a mine, the provisions of clauses 4 and 5 of Part 4
of this Schedule apply as if any period of incapacity for work of the worker occurred as the
result of an injury received before the commencement of Division 2 of Part 3 of this Act.

(2) In the case of a worker employed in or about a mine, the provisions of clause 6 of Part 4 of this
Schedule apply as if any liability in respect of weekly payments of compensation resulted from
an injury received before the commencement of Division 2 of Part 3 of this Act.

(3) However, clauses 4 (1) (b) and 4A of Part 4 of this Schedule (as applying under this clause) do
not apply in respect of any period of incapacity for work that—

(a) results from an injury received after the commencement of Division 2 of Part 3 of this Act,
and

(b) occurs after the commencement of this subclause (as inserted by the WorkCover Legislation
Amendment Act 1996), and

(c) occurs during the first 104 weeks of incapacity but after the first 78 weeks of incapacity.

(d) (Repealed)

(4) For the purposes of subclause (3), the first 78 weeks of incapacity and the first 104 weeks of
incapacity are the periods of incapacity for work (whether total or partial, or both) of 78 and 104
weeks, respectively, after the worker becomes entitled to weekly payments of compensation in
respect of the incapacity. In this subclause, a reference to a period of incapacity for work

includes, in the case of separate periods of incapacity resulting from the same injury, a reference
to the aggregate of those periods.

(5) The amendments made to subclauses (3) and (4) by the WorkCover Legislation Amendment Act

1997 are taken to have had effect from the commencement of those subclauses (as inserted by
the WorkCover Legislation Amendment Act 1996).

2 Regulations to modify or disapply 1996 amendments in relation to coal miners

(1) In this clause—

the 1996 amendments means the amendments made to this Act by the WorkCover Legislation

Amendment Act 1996 except the amendments made by Schedule 1.3 (Journey claims) to that
Act.

(2) The regulations may make provision for or with respect to either or both of the following—

(a) modifying any of the 1996 amendments in their application to or in respect of workers
employed in or about a mine,

(b) exempting any such workers from the operation of any of the 1996 amendments.

(3) A provision referred to in subclause (2) may, if the regulations so provide, take effect as from the
date of assent to the WorkCover Legislation Amendment Act 1996 or a later day.
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3 2001 amendments not applicable to coal miners

(1) Subject to this clause, the 2001 amendments do not apply to or in respect of coal miners and this
Act and the 1998 Act (and the regulations under those Acts) apply to and in respect of coal
miners as if the 2001 amendments had not been enacted.

(2) Subclause (1) does not apply in respect of the amendments made by Schedule 2.2 [2] and [3] to
the Workers Compensation Legislation Amendment Act 2001.

(2A) To the extent that subclause (1) operates to apply section 151A (3) and (3A) as in force before
the 2001 amendments, a reference to the Compensation Court in those subsections is to be read
as a reference to the District Court.

(2B) Subclause (2A) is taken to have commenced on 1 January 2004 but does not affect any
judgment or other order of a court given or made before 9 July 2010.

(3) The regulations may make provision for or with respect to the following matters in connection
with a claim for compensation in respect of an injury received by a coal miner—

(a) requiring or providing for the conciliation, mediation or other review of a claim, or any
dispute in connection with a claim, before or after the commencement of court proceedings
in connection with the claim or dispute,

(b) any matter for or in respect of which provision is made by Divisions 3—5 of Part 2 of
Chapter 4 of the 1998 Act (whether or not provision so made is inconsistent with any
provision of those Divisions),

(c) disapplying or modifying the application of any provision or provisions of Divisions 3—5 of
Part 2 of Chapter 4 of the 1998 Act,

(d) providing for the exercise by officers of the Compensation Court of functions in connection

with the conciliation, mediation or other review of a claim or any dispute in connection with
a claim,

(e) providing for the employment under the Public Sector Management Act 1988 of officers of
the Compensation Court to exercise the functions conferred or imposed on officers of the
court pursuant to regulations under this clause.

(4) In this clause—

coal miners means workers employed in or about a mine.

the 2001 amendments means the amendments made by the Workers Compensation Legislation
Amendment Act 2001 and Schedules 1, 2, 3 and 8 to the Workers Compensation Legislation
Further Amendment Act 2001.

Part 18AA Provisions consequent on enactment of Miscellaneous Acts
(Workers’ Compensation) Amendment Act 1984

1 Repeal of Act does not affect operation of savings, transitional and other provisions

(1) Despite the repeal of the Miscellaneous Acts (Workers’ Compensation) Amendment Act 1984,
clauses 1-6 and 8—10 of Schedule 2 to that Act continue to have effect and are taken to have
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been transferred to this Act.

(2) Clauses 1-6 and 8—10 of Schedule 2 to the Miscellaneous Acts (Workers’ Compensation)
Amendment Act 1954 are transferred provisions to which section 30A of the /nterpretation Act
1987 applies.

Part 18A Additional provisions consequent on enactment of 1998 Act and
1998 amending Act

1 Definition
In this Part—
1998 amending Act means the Workers Compensation Legislation Amendment Act 1998.

2 Saving of notices of injury, claims for compensation, conciliation etc under repealed
provisions of Part 4 of this Act

(1) The repeal of Part 4 of this Act by the 1998 amending Act does not affect—

(a) any notice of injury, or of incapacity, treatment or damage, under that Part, or
(b) any claim for compensation under that Part, or

(c) the referral of any dispute to conciliation, any certificate of conciliation or any agreement
arising from conciliation under that Part, or

(d) any directions under that Part with respect to weekly payments, or

(e) any proceedings before the Compensation Court, or any award, order or other decision of
the Court, under that Part, or

(f) any medical examination, any reference of a medical dispute to a medical referee or panel or
any certificate of a medical referee or panel under that Part, or

(g) any claim under the Uninsured Liability and Indemnity Scheme, or
(h) any order, notice, direction, requirement or other thing given, made or done under that Part.

(2) Any such thing is, for the purposes of the provisions of the 1998 Act corresponding to Part 4 of
this Act, taken to have been given, made or done under those provisions of the 1998 Act.

(3) The provisions of Part 4 of this Act relating to existing claims referred to in section 87D (as in
force immediately before their repeal by the 1998 amending Act) continue to apply to any such
claim that has not been finalised before that repeal. For that purpose, any officer of the
WorkCover Authority who is a conciliation officer for the purposes of that claim may continue
to exercise the functions of a conciliation officer for the purposes of finalising that claim.

(4) Section 131A (as in force immediately before its repeal) continues to have effect with respect to
references made to a medical practitioner before that repeal and certificates issued with respect
to those referrals.

(5) This clause has effect subject to the regulations under Part 20 of this Schedule and the
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regulations under the 1998 Act.

2A Application of 1998 Act provisions corresponding to repealed provisions of Part 4 of this Act
(making of claims etc)

(1) The provisions of the 1998 Act that correspond to the repealed provisions of Part 4 of this Act
apply to a thing referred to in clause 2 (1) given, made or done after the repeal of Part 4 even if
the thing relates to an injury or other relevant matter received or occurring before that repeal.

(2) The clause does not affect the operation of clause 11 of Part 9 or any decision made by a court
before the commencement of the clause.

3 Saving of appointment of existing conciliation officers and Principal Conciliator

(1) A person holding office as a conciliation officer under a provision of Part 4 of this Act
immediately before its repeal by the 1998 amending Act (other than an officer of the WorkCover

Authority) is taken to have been appointed as a conciliator under the corresponding provision of
Chapter 4 of the 1998 Act.

(2) The person holding office as the Principal Conciliator under section 87F of this Act immediately

before its repeal by the 1998 amending Act is taken to have been appointed as the Principal
Conciliator under section 77 of the 1998 Act.

4 Saving of regulations under repealed provisions of this Act

A regulation (or any separate provision of a regulation) made under a provision of this Act that is
repealed by the 1998 amending Act is, to the extent that it could be made under a corresponding
provision of the 1998 Act, taken to be a regulation made under the 1998 Act.

5 References to this Act

A reference to this Act in any other Act (other than the 1998 Act), in any instrument made under any

Act or in any document is to be read as including a reference to the 1998 Act, unless the regulations
or the context otherwise requires.

6 Abolition of former bodies

(1) In this clause—

former body means the Workers Compensation Advisory Council established by the Minister
before the commencement of the 1998 amending Act, the Board of Directors of the WorkCover
Authority of New South Wales constituted under the WorkCover Administration Act 1989 or the

Occupational Health, Safety and Rehabilitation Council of New South Wales constituted under
that Act.

(2) The former bodies are abolished.

(3) A person who held office as a member of a former body immediately before its abolition ceases
to hold office and is not entitled to any remuneration, or compensation, for loss of that office.

However, any such person is eligible (if otherwise qualified) to be appointed to a body
constituted under the 1998 Act.
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7 Continuation of WorkCover Authority

The WorkCover Authority of New South Wales constituted under the 1998 Act is a continuation of,

and the same legal entity as, the WorkCover Authority of New South Wales constituted under the
WorkCover Administration Act 1989.

8 Continuation of WorkCover Authority Fund

The WorkCover Authority Fund established under the WorkCover Administration Act 1989 is taken
to have been established under the 1998 Act.

9 Insurers
(1) The holder of a licence (an existing licence) under Division 5 (Self-insurers) of Part 7 of this Act

immediately before the private insurance start time is taken to have been granted a licence (a

new licence) as a self-insurer under the 1998 Act on the same terms and conditions and subject
to the same endorsements as the licence under this Act.

(2) The new licence is taken to specify as the period during which it is to be in force the period on

and from the private insurance start time to the end of the period for which the existing licence
was granted under this Act.

(3) An application for a licence under Division 5 of Part 7 of this Act pending under this Act

immediately before the private insurance start time is to be dealt with as an application under the
1998 Act.

(4) An amount of money deposited by a self-insurer under Division 5 of Part 7 of this Act is taken,
for the purposes of the 1998 Act, to be money deposited by the self-insurer under the 1998 Act.

Part 18B Additional provisions consequent on enactment of Workers
Compensation Legislation Amendment Act 2000

1 Abolition of Advisory Council and OHS Council

(1) In this clause—

Jformer body means the Workers Compensation Advisory Council of New South Wales or the
Occupational Health and Safety Council of New South Wales, constituted under the 1998 Act.

(2) The former bodies are abolished.

(3) A person who held office as a member of a former body immediately before its abolition ceases
to hold office and is not entitled to any remuneration or compensation for loss of that office.

(4) Any such person is eligible (if otherwise qualified) to be appointed to the Council.

2 Membership of Rating Bureau

A person holding office as a member of the Rating Bureau under section 25 (1) (b) or (c) of the 1998
Act immediately before the substitution of the relevant paragraph by the Workers Compensation

Legislation Amendment Act 2000 is taken to have been duly appointed under the relevant paragraph
as so substituted.
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3 Industry Reference Groups

Any act, matter or thing done before the commencement of this clause by the Advisory Council
under or for the purposes of Part 5 (Industry Reference Groups) of Chapter 2 of the 1998 Act
(including the establishment of a system of Industry Reference Groups) is taken to have been done
by the Authority.

4 Approved medical specialists

A list of medical specialists approved by the Advisory Council for the purposes of the definition of
approved medical specialist in section 121 of the 1998 Act as at the commencement of this clause is
taken to have been approved by the Authority.

Part 18C Provisions consequent on enactment of 2001 amending Acts
1 Definitions
In this Part—

existing claim and new claim have the same meaning as in Chapter 7 of the 1998 Act.

lump sum compensation amendments means the amendments made by Schedule 3 to the Workers
Compensation Legislation Amendment Act 2001 and Schedule 2 to the Workers Compensation
Legislation Further Amendment Act 2001.

2 Operation of amendments generally

(1) The Workers Compensation Acts apply to and in respect of an existing claim as if the Workers
Compensation Legislation Amendment Act 2001 and the Workers Compensation Legislation
Further Amendment Act 2001 had not been enacted.

(2) This clause is subject to this Part and to any regulations under this Schedule.

3 Lump sum compensation amendments

(1) The lump sum compensation amendments do not apply in respect of an injury received before
the commencement of the amendments (even if the injury is the subject of a claim made after
the commencement of the amendments) except as follows—

(a) the amendments to section 66A apply in respect of an injury received before the
commencement of the amendments (even if the injury is the subject of a claim made after
the commencement of the amendments) and so apply—

(1) subject to such modifications to that section as may be prescribed by the regulations,
and

(ii) asif an agreement registered before that commencement by the Authority were
registered by the Commission,

(b) the repeal of section 72 applies in respect of an injury received before the commencement of
the amendments, but only to the extent that the injury is the subject of a new claim.

(2) There is to be a reduction in the compensation payable under Division 4 of Part 3 (as amended
by the lump sum compensation amendments) for any proportion of the permanent impairment
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concerned that is a previously non-compensable impairment. This subclause does not limit the
operation of section 323 of the 1998 Act or section 68B of the 1987 Act.

(3) A previously non-compensable impairment is loss or impairment that is due to something that
occurred before the commencement of the amendments to Division 4 of Part 3 made by the
lump sum compensation amendments, being loss or impairment that is of a kind for which no
compensation was payable under that Division before that commencement.

(4) No contribution or payment of apportioned share in respect of compensation under Division 4 of
Part 3 (as amended by the lump sum compensation amendments) is required under section 15,
16, 17 or 22 to the extent that the employment or injury in respect of which contribution or
payment would otherwise be required relates to a previously non-compensable impairment.

4 Disputes concerning lump sum compensation claims

(1) In the case of a new claim in respect of an injury received before the commencement of the lump
sum compensation amendments, compensation under Division 4 of Part 3 (as in force before the
commencement of those amendments) may not be awarded by the Commission if there is an
impairment dispute unless the dispute has been assessed by an approved medical specialist
under Part 7 of Chapter 7 of the 1998 Act.

(2) An assessment certified in a medical assessment certificate pursuant to the medical assessment
of an impairment dispute is conclusively presumed to be correct as to the matters in dispute in
any proceedings in respect of the claim for compensation concerned.

(3) For the purposes of this clause, Part 7 of Chapter 7 of the 1998 Act extends (with such
modifications as may be prescribed by the regulations) to the assessment of an impairment
dispute as if it were a medical dispute under that Part.

(4) In this clause, impairment dispute means a dispute about whether a loss or impairment exists
and, if so, the nature and extent of the loss or impairment.

5 Regulations to transfer existing claims to new procedures

(1) The regulations may make provision for or with respect to requiring a class or classes of existing
claims to be treated as new claims for the purposes of the Workers Compensation Acts or
specified provisions of those Acts.

(2) Those claims (transferred claims) then cease to be existing claims and become new claims for
the purposes of the Workers Compensation Acts or those specified provisions, subject to this
Part and the regulations.

(3) Regulations under this clause may include provisions of a savings or transitional nature
consequent on the operation of any such regulations.

(4) The power to make regulations under subclause (3) extends to authorise the making of
regulations whereby provisions of the Workers Compensation Acts are taken to be amended in
the manner set forth in the regulations.

(5) This clause extends to claims in respect of which proceedings are pending in the Compensation
Court.
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Note. This clause does not apply to coal miner claims. See clause 3 of Part 18.

6 Special provisions for transferred claims

The provisions of the Workers Compensation Acts apply to and in respect of a transferred claim as a
new claim subject to the following modifications—

(a) an order or award of the Compensation Court in respect of the claim is taken to be an order or
award of the Commission,

(b) such other modifications as may be prescribed by the regulations.

6A Transfer of claims pending in Compensation Court

(1) If proceedings on a claim for compensation are proceedings in the Compensation Court and the

claim becomes a new claim pursuant to regulations under clause 5, the following provisions
have effect when the claim becomes a new claim—

(a) the Compensation Court ceases to have jurisdiction in respect of the claim,

(b) proceedings on the claim in the Compensation Court are transferred to the Commission and
become proceedings instituted on the claim in the Commission.

(2) The regulations may make provisions of a savings and transitional nature consequent on the
operation of this clause.

(3) The power to make regulations under subclause (2) extends to authorise the making of

regulations whereby provisions of the Workers Compensation Acts are taken to be amended in
the manner set forth in the regulations.

Note. This clause does not apply to coal miner claims as those claims are not subject to the transfer provisions of
clause 5.

7 False claims and recovery of overpayments

Sections 67 and 68 of the 1998 Act continue to apply as in force before their repeal to and in respect
of a statement made by a person before their repeal.

8 New procedures for making a claim

(1) Division 2 of Part 2 (sections 259-264) and Divisions 2—5 of Part 3 (sections 274-286), except
section 284, of Chapter 7 of the 1998 Act extend (subject to any modifications prescribed by the

regulations for the purposes of this clause) to the making of a claim after the commencement of
those sections even if the claim is an existing claim.

(2) This clause has effect despite section 251 of the 1998 Act.

9 Amendments relating to common law damages

(1) An amendment made by Schedule 1 to the Workers Compensation Legislation Further
Amendment Act 2001 applies in respect of the recovery of damages after the commencement of
the amendment (and so applies even if the injury concerned was received before the
commencement of the amendment) but does not apply in respect of the recovery of damages if
proceedings for their recovery were commenced in a court before the commencement of the
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amendment.

(2) The following transitional arrangements apply in respect of proceedings for the recovery of
damages commenced in a court after the commencement of Schedule 1.1, and before the
commencement of Schedule 1.2, to the Workers Compensation Legislation Further Amendment
Act 2001—

(a) the proceedings are to be adjourned until after the commencement of Schedule 1.2 to that
Act, and

(b) after the commencement of Schedule 1.2 to that Act, Division 2 of Part 6 of Chapter 7 of the
1998 Act applies to the proceedings but so applies as if a reference to the commencement of
proceedings were a reference to the continuation of proceedings.

(3) An amendment made by Schedule 1.1 to the Workers Compensation Legislation Further
Amendment Act 2001 does not apply in a case where a person has elected to claim permanent
loss compensation under section 151A before the commencement of the amendment.

Note. This will enable such an election to be revoked in the circumstances provided by section 151A and
common law damages recovered on the basis of the law as in force at the time of the original election.

(4) In this clause—
damages has the same meaning as in Part 5 of this Act.

Note. Schedule 1.1 to the Workers Compensation Legislation Further Amendment Act 2001 is taken to have
commenced at 9.00 am on the day the Bill for that Act was introduced into Parliament.

10 Compensation for domestic assistance

The amendments made by Schedule 3 (Amendments relating to compensation for domestic
assistance) to the Workers Compensation Legislation Further Amendment Act 2001 extend to
domestic assistance provided after the commencement of the amendments (whenever the injury
concerned was received) but do not so extend in a case where damages (within the meaning of Part 5
of this Act) have been recovered from the employer liable to pay compensation under this Act in
respect of the injury.

11 Commutations

(1) Section 51 (Exit payments by commutation of weekly payments) is taken to have been repealed
on the commencement of this clause.

(2) Section 51 continues to apply, as if it had not been repealed, to the commutation of a liability
it—

(a) an application for a determination under that section in respect of the liability is pending
immediately before the commencement of this clause, but only so as to authorise the
determination of such an application before 31 March 2002, or

(b) an application for determination of a dispute in respect of the liability is pending before the
Compensation Court immediately before the commencement of this clause, but only so as
to authorise the commutation of a liability before 31 March 2002.

(3) Except as provided by subclause (2), Division 9 (Commutation of compensation) of Part 3
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applies to the commutation of a liability arising in respect of an injury received before or after
the commencement of that Division.

(4) A liability may be commuted under Division 9 of Part 3 even if the Compensation Court refused,
before the repeal of section 51, to make a determination under that section or under section 15 of
the former Act.

(5) Clauses 6—6B of Part 4 of this Schedule do not apply in respect of the commutation or
redemption of a liability after the commencement of this clause (except for the purposes of the
continued operation of section 51 pursuant to subclause (2)).

12 (Repealed)

13 Operation of conciliation provisions—existing claims

The regulations may make provision for or with respect to disapplying or modifying the application
or operation of any of the provisions of Divisions 3—5 of Part 2 of Chapter 4 of the 1998 Act in
respect of existing claims or any class of existing claims.

14 Disclosure of information to Commission

(1) The Authority or an authorised officer may disclose to the Commission or to a member or
member of staff of the Commission information obtained in connection with the administration
or execution of this Act or the 1998 Act that is reasonably necessary to enable the Commission
to carry out its functions.

(2) A disclosure of information pursuant to this clause is not prevented by section 243 (Disclosure of
information) of the 1998 Act.

(3) The Authority or an authorised officer is authorised to not comply with a provision of the
Privacy and Personal Information Protection Act 1998 to the extent necessary to enable the
disclosure of information pursuant to this clause.

(4) In this clause—

authorised officer means an officer of the Authority, the Department of Industrial Relations or
the Compensation Court authorised by the Commission for the purposes of this clause.

15 Expiration of current insurer licences

(1) A licence granted under Division 3 of Part 7 of the 1987 Act and in force immediately before the
commencement of this clause remains in force as if the period specified in the licence as the
period during which it is to be in force were an indefinite period that ends on the expiration date
for the licence notified under this clause.

(2) The Authority may by notice in writing to the holder of such a licence notify the expiration date
for the licence.

(3) This clause continues to have effect despite the enactment of section 176 by the Workers
Compensation Amendment Act 2008.
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Part 18D Provisions consequent on enactment of Compensation Court
Repeal Act 2002

1 Definitions

In this Part—

coal miner matter is defined in the 1998 Act.

District Court conciliator means a person appointed and employed under the Public Sector
Management Act 1988 as a conciliator in the District Court for the purposes of the conciliation of
claims concerning coal miner matters.

2 Conciliation in coal miner matters

(1) A District Court conciliator has and may exercise all the powers, authorities, duties and functions
conferred on a District Court conciliator as a result of the operation of this Part.

(2) The Chief Judge of the District Court may issue guidelines for or with respect to the referral of
disputes for conciliation and the conduct of conciliations by District Court conciliators.

(3) On and from the repeal of the Compensation Court Act 19584, Divisions 3 and 4 of Part 2 of
Chapter 4 of the 1998 Act apply to and in respect of coal miner matters subject to the following
modifications—

(a) areference in those provisions to a conciliator is to be read as a reference to a District Court
conciliator,

(b) areference in those provisions to the Principal Conciliator is to be read as a reference to the
Chief Judge of the District Court,

(c) sections 77 and 78 (1) do not apply,

(d) section 78 (2) is to be read as requiring the District Court to refer a dispute in respect of
which proceedings have been commenced in the Court to a District Court conciliator for
conciliation,

(e) sections 79A and 81A do not apply,

(f) section 84 (2) is to be read as requiring a District Court conciliator to issue a conciliation
certificate at the conclusion of the conciliation (including conclusion by way of cessation
pursuant to section 90 as modified by paragraph (j)),

(g) section 84 (5) is to be read as if the words “A conciliation certificate is a certificate as to
such of the following matters as the Principal Conciliator directs” were omitted and the
words “A conciliation certificate is a certificate as to the following matters” were inserted
instead,

(h) section 87 (1) and (5) do not apply and section 87 (4) is to be read as providing that District
Court conciliators are subject to Rules of the District Court as well as to guidelines issued
by the Chief Judge,

(1) section 88 does not apply,
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(j) section 90 is to be read as providing (in addition to the matters provided for in that section)
that—

(1) conciliation must cease 35 days after the District Court conciliator notifies the parties
that the dispute has been referred to conciliation if, before the expiry of that period, the
conciliator has not issued a certificate certifying that the conciliation was successful,
unless the parties to the conciliation agree to continue the conciliation for a specified
period of time (which period may be extended by further agreement), and

(i1) the District Court may not proceed to hear or determine a dispute that has been referred
to conciliation until conciliation of the dispute has concluded (whether or not by way of
cessation pursuant to section 90, as modified by this paragraph).

3 Medical referees and panels—coal miner and existing claim matters

(1) The Principal Registrar of the District Court may appoint approved medical specialists to be
medical referees for the purposes of coal miner matters and existing claim matters.

(2) A medical panel is to be constituted for the purposes of a coal miner matter or existing claim
matter by 2 or more medical referees nominated by (or in accordance with arrangements made
by) the Principal Registrar.

(3) If an approved medical specialist has been employed as a medical practitioner in connection with
any case by or on behalf of an employer or worker, or by an insurer interested in that case, the
approved medical specialist is not qualified to act as a medical referee or on a medical panel in
that case.

(4) In this clause—
Principal Registrar of the District Court means the registrar of the District Court for Sydney.
4 Matters pending before medical referees and medical panels

(1) If a medical dispute or matter referred to a medical referee or medical panel is pending
immediately before the repeal of the Compensation Court Act 1984, the medical referee
continues in office and the medical panel continues to be constituted (as if that Act had not been
repealed) for the purposes of enabling the medical referee or medical panel to give a certificate
or report on the medical dispute or matter concerned.

(2) A function can be exercised under section 129 (Power to correct mistakes in medical reports or
certificates) of the 1998 Act by a medical referee or medical panel after the repeal of the
Compensation Court Act 1984 as if that Act had not been repealed and the medical referee or
medical panel still held office or were still constituted under that Act.

(3) This clause applies despite section 10 of the Compensation Court Repeal Act 2002 (which
provides for medical referees to cease to hold office on the repeal of the Compensation Court
Act 1984).
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Part 18E Provisions consequent on enactment of 2002 compliance
amendments

1 Definition

In this Part—

2002 compliance amendments means the amendments made by Schedule 2 to the Workers
Compensation Legislation Amendment Act 2002.

2 Definition of wages

(1) An amendment made by the 2002 compliance amendments to the definition of wages in section
174 (9)—

(a) does not apply to wages paid before the commencement of the amendment, and

(b) does not apply in respect of a policy of insurance issued or renewed before the
commencement of the amendment.

(2) Paragraphs (b1) and (b2) of the definition of wages in section 174 (9) extend to payments that
relate to leave that accrued before the commencement of those paragraphs.

3 (Repealed)
4 Liability of principal contractors
(1) Section 175B extends to a contract entered into before the commencement of that section.

(2) However, section 175B does not apply in respect of workers compensation insurance premiums
payable in respect of work done before the commencement of that section.

Part 18F Provisions consequent on enactment of 2003 amending Act
1 Definition

In this Part—

2003 amending Act means the Workers Compensation Legislation Amendment Act 2003.
2 Requirement to produce records

A requirement imposed under section 238 (2) (h) of the 1998 Act before the repeal of that paragraph
by the 2003 amending Act continues to have effect as if that paragraph had not been repealed.

3 Reinstatement of costs provision in regulations

The amendments made to the Workers Compensation (General) Regulation 1995 by the Workers
Compensation (General) Further Amendment (Costs in Compensation Matters) Regulation 2003 are
taken to have had effect on and from 28 February 2003.

4 General operation of amendments

Except as provided by this Part or the regulations, an amendment made to this Act or the 1998 Act
by the 2003 amending Act does not apply in respect of—
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(a) proceedings commenced in the Commission before the commencement of the amendment, or
(b) a claim for compensation made before the commencement of the amendment, or

(c) an injury received before the commencement of the amendment.

Part 18G Provisions consequent on enactment of 2003 trainee
amendments

1 Definitions

In this Part—

the 2003 amending Act means the Workers Compensation Legislation Amendment (Trainees) Act
2003.

trainee means a trainee within the meaning of section 158 of this Act as in force immediately before
its repeal by the 2003 amending Act.

2 Insurance for trainees

(1) Section 158 (2) of this Act (as in force immediately before its repeal by the 2003 amending Act)
continues to have effect in relation to any person employed as a trainee immediately before that
repeal until 31 December 2004, or the end of the traineeship, whichever first occurs (the end of
the continued insurance period).

(2) Section 158 of this Act (as in force immediately before its repeal by the 2003 amending Act)
continues to apply to and in respect of a policy of insurance deemed by that section to be held by
an employer in respect of a trainee referred to in subclause (1) until the end of the continued
insurance period.

(3) The repeal of section 158 by the 2003 amending Act does not affect the validity of a policy of
insurance referred to in subclause (2) to the extent that it relates to any liability of the employer
with respect to that trainee referred to in section 158 (3) before its repeal that arises before the
end of the continued insurance period.

(4) Clause 50 (2) of the Workers Compensation Regulation 2003 (as in force immediately before its
repeal by the 2003 amending Act) continues to have effect in relation to the wages of a trainee
referred to in subclause (1) until the end of the continued insurance period.

Part 18H Provisions consequent on enactment of 2004 amending Act
1 Definition

In this Part—

2004 amending Act means the Workers Compensation Legislation Amendment Act 2004.
2 Appeals

The amendment made by the 2004 amending Act to section 352 of the 1998 Act extends to an appeal
made under that section before the commencement of the amendment.
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3 Compensation for domestic assistance

An amendment made by the 2004 amending Act to section 60AA does not apply to domestic
assistance provided before the commencement of the amendment but otherwise extends to apply in
respect of an injury received before the commencement of the amendment.

4 Pre-1995 insurance cover and occupational diseases

(1) The amendments made by the 2004 amending Act that insert section 151AAA and amend
section 151AB are for the removal of doubt and accordingly extend to liabilities arising before
the commencement of the amendments, but not so as to affect any decision of a court, or any

compromise or settlement, made before the commencement of the amendments, subject to
subclause (2).

(2) For the purposes of the making and determination of any appeal (including providing grounds
for appeal) against a decision of a court made before the commencement of the amendments

referred to in subclause (1), being an appeal pending on or made after that commencement,
those amendments extend to liabilities that are the subject of any such decision.

Part 18l Provisions consequent on enactment of Workers Compensation
and Other Legislation Amendment Act 2004

1 Payment of funeral expenses

(1) Section 27 (a), as substituted by the Workers Compensation and Other Legislation Amendment
Act 2004, extends to the death of a worker occurring on or after the date that the Bill for that Act
was first introduced into Parliament but before the commencement of the substitution.

(2) Section 27A, as inserted by the Workers Compensation and Other Legislation Amendment Act
2004, extends to the death of a worker occurring on or after the date that the Bill for that Act
was first introduced into Parliament but before the commencement of that section.

2 Appointment of approved medical specialists

The appointment of an approved medical specialist under section 320 of the 1998 Act made before
the commencement of section 320 (1A), as inserted by the Workers Compensation and Other
Legislation Amendment Act 2004, cannot be challenged, reviewed or called into question in any
proceedings before any court or tribunal on the ground that the appointment was made in
consultation with, or on the recommendation of, the Council or a committee of the Council.

3 Qualifications to assess permanent impairment

Section 376 (1) (al) of the 1998 Act, as inserted by the Workers Compensation and Other

Legislation Amendment Act 2004, extends to guidelines issued before the commencement of that
paragraph.

Part 18J Provisions consequent on enactment of Workers Compensation
Legislation Amendment (Miscellaneous Provisions) Act 2005

1 Definition

In this Part—
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the amending Act means the Workers Compensation Legislation Amendment (Miscellaneous
Provisions) Act 2005.

2 Application of claim review provisions

(1) In this clause—

claim review provisions means sections 287A and 289A of the 1998 Act, as inserted by the
amending Act.

(2) The claim review provisions apply in respect of a claim for compensation made before the
commencement of section 287A as follows—

(a) the provisions apply to a claim for which a notice under section 54 of this Act, or section 74
of the 1998 Act, is given after that commencement,

(b) the provisions apply to any other claim referred to the Registrar for determination by the
Commission after the end of the period of 6 months after that commencement.

3 Expedited assessment procedures

Division 2A of Part 5 of Chapter 7 of the 1998 Act, as inserted by the amending Act, applies to a

dispute arising before the commencement of that Division but does not apply to a matter referred to
the Commission before that commencement.

4 Medical disputes
(1) In this clause—

medical assessment provisions means section 321 (3) and (4) of the 1998 Act, as inserted by the
amending Act.

medical reconsideration provisions means sections 327 (6) and 329 (1A) of the 1998 Act, as
inserted by the amending Act.

(2) The medical assessment provisions apply in respect of an injury that occurred before the

commencement of the provisions but do not apply to a matter referred to the Commission before
that commencement.

(3) The medical reconsideration provisions apply in respect of a medical assessment made under
Part 7 of Chapter 7 of the 1998 Act before the commencement of the provisions.

5 Appeals from decisions of Arbitrators

The amendments made to section 352 of the 1998 Act by the amending Act apply in respect of a
claim for workers compensation made before the commencement of the amendments.

6 Reconsideration of decisions

Part 11 of Chapter 7 of the 1998 Act, as inserted by the amending Act, applies in respect of decisions
made before the commencement of that Part.

7 Clarification of deeming provisions relating to employment of workers

The amendments to Schedule 1 to the 1998 Act, which were made by Schedule 2.1 (other than
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Schedule 2.1 [4]) to the amending Act, were inserted to avoid doubt and accordingly the Schedule is
taken to apply in respect of any injured worker, including a worker who was injured or died before
the commencement of those amendments, but not so as to affect any decision of a court made before
the commencement of those amendments.

8 Contractors under labour hire services arrangements

(1) Clause 2A of Schedule 1 to the 1998 Act, which was inserted by Schedule 2.1 [4] to the
amending Act, applies—

(a) in relation to a labour hire agency (as referred to in that clause) that has obtained and
maintains a policy of insurance as at the commencement of the clause—only on and from
the renewal of that policy or the issue of the agency’s next policy of insurance, and

(b) in relation to a labour hire agency (as referred to in that clause) that does not have a policy
of insurance as at the commencement of the clause—on and from that commencement.

2) This clause does not limit any requirement or liability that a labour hire agency or any other
y req y gency y
person has under the 1998 Act otherwise than by operation of clause 2A of Schedule 1 to the
1998 Act.

9 Increased compensation for permanent back injuries under section 66

Section 66 (2A), as inserted by the amending Act, does not apply to permanent impairment that
results from an injury that occurred before 1 January 2006.

10 Agreements relating to compensation for permanent impairment

(1) Section 66A, as in force immediately before its repeal by the amending Act, continues to apply
to and in respect of any agreement registered in accordance with that section prior to its repeal.

(2) Section 66A, as inserted by the amending Act, extends to injuries that occurred before the
commencement of that section.

11 Amendments as to costs made by the amending Act

(1) The amendments made by the amending Act to sections 340 and 342 of the 1998 Act extend to
proceedings commenced before the commencement of those amendments.

(2) The amendments made by the amending Act to sections 345 and 352 of the 1998 Act do not
apply to appeals commenced before the commencement of those amendments.

Part 19 Miscellaneous provisions
1 Repeal of former Acts on different dates

Different days may be appointed for the commencement of section 281 of this Act (Repeals) in its
application to Schedule 5 for the purpose of repealing different Acts (or different provisions of the
same Act) on different days.

2 Commencement of certain licensing provisions on date of assent

Division 3 of Part 7 of this Act, except section 179 (Offence—unlicensed insurers), has effect as if it
had commenced on the date of assent to this Act for the purposes of the making and determination of
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any application for a licence under that Division.
3 Savings for amending Acts etc

The repeal by this Act of any enactment does not affect any amendment or validation made by the
enactment.

4 Transitional arrangements for allocation of work between Judges and commissioners

Until the repeal of section 109 of the Workers Compensation Act 1987—

(a) the Chief Judge of the Compensation Court may exercise any of the powers of the Senior
Workers Compensation Commissioner under that section to transfer any matter or proceedings
to the Compensation Court, and

(b) the Senior Workers Compensation Commissioner may only exercise those powers in accordance
with the directions of the Chief Judge.

5 Repeal of Regulations relating to commissioners and review officers
The following Regulations are repealed—
Workers Compensation (Fees and Costs) Regulation 1988
Workers Compensation (Review Olfficers) Regulation 1987.
6 Transfer of functions from Authority to Public Trustee
(1) In this clause—

the Public Trustee amendments means the amendments made by Schedule 1.9 to the
WorkCover Legislation Amendment Act 1996.

(2) An application made under section 29 or 30 of this Act to or by the Authority before the
commencement of the Public Trustee amendments is to continue and be dealt with as if those
amendments had not been made.

(3) A decision of the Authority under section 29 is, after the commencement of the Public Trustee
amendments, taken to be a decision of the Public Trustee.

(4) All money and investments belonging to the common fund, Income Suspense Account or
Investment Guarantee Account referred to in section 86 of this Act are to be transferred from the
Authority to the Public Trustee, to form part of the common fund under section 36A of the
Public Trustee Act 1913.

(5) Compensation paid to the Authority under section 85 of this Act is after the commencement of
the Public Trustee amendments taken to have been paid to the Public Trustee under that section.
Anything done by the Authority under sections 85-87 is after the commencement of the Public
Trustee amendments taken to have been done by the Public Trustee.

(6) The Public Trustee amendments do not affect any liability of the Authority that arose before the
commencement of those amendments or that arises after that commencement in respect of any
act or omission by the Authority before that commencement. Any such liability remains a
liability of the Authority and does not (as a result of those amendments) become a liability of the

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 261 of 318


https://legacy.legislation.nsw.gov.au/*/view/act/1987/70
https://legacy.legislation.nsw.gov.au/acts/1996-120.pdf
https://legacy.legislation.nsw.gov.au/*/view/act/1913/19

Workers Compensation Act 1987 No 70 [NSW]

Public Trustee.
7 Provision transferred from Workers’ Compensation (Brucellosis) Act 1979

(1) Any certificate issued as referred to in a provision of the Workers’ Compensation (Brucellosis)
Act 1979 (the 1979 Act) and—

(a) in force immediately before the date of the repeal of that provision effected by section 41 of
the 1979 Act as in force before the commencement of the Workers’ Compensation
(Brucellosis) Revival and Amendment Act 1986, or

(b) in force immediately before the date of the repeal of that provision effected by section 41 of
the 1979 Act as in force after that commencement,

shall continue to have force and effect as if that repeal had not been effected.

Note. Parts 2-5 of the 1979 Act were repealed on 1 January 1985 by section 41 of that Act as originally
enacted. Paragraph (a) saves relevant certificates in force immediately before that date.

Parts 2-5 of the 1979 Act were revived by the Workers’ Compensation (Brucellosis) Revival and Amendment
Act 1986. Those revived provisions were repealed on 1 July 1988. Paragraph (b) saves relevant certificates
in force immediately before that date.

(2) Subclause (1) re-enacts (with minor modification) section 39 (2) of the 1979 Act. Subclause (1)
is a transferred provision to which section 30A of the /nterpretation Act 1987 applies.

Note. The transfer enabled the repeal of the 1979 Act by the Statute Law (Miscellaneous Provisions) Act
2011.

Part 19A Provisions consequent on enactment of Workers Compensation
Amendment (Insurance Reform) Act 2003

1 Definitions
In this Part—
amending Act means the Workers Compensation Amendment (Insurance Reform) Act 2003.

managed fund insurer means an insurer who is a licensed insurer (other than a specialised insurer)
immediately before the commencement of this Part.

relevant date, in relation to a managed fund insurer, means the date appointed by the Authority by
order published in the Gazette as the relevant date for the insurer for the purposes of this Part.

statutory fund means a statutory fund maintained by a managed fund insurer immediately before the
relevant date for the insurer.

2 (Repealed)
3 General transitional arrangements in relation to managed fund insurers

(1) On and from the relevant date for a managed fund insurer, the following provisions have effect—

(a) the managed fund insurer cannot issue a policy of insurance for the purposes of this Act,

(b) the Nominal Insurer becomes the insurer under every policy of insurance issued by the
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managed fund insurer before that date as if the Nominal Insurer had issued the policy
instead of the licensed insurer,

(c) anything done or omitted to be done by the managed fund insurer before that date in respect
of such a policy of insurance or any claim or liability under the policy is taken to have been
done by the managed fund insurer as agent for the Nominal Insurer,

(d) areference to a managed fund insurer in any contract that is of a class prescribed by
regulations is, to the extent necessary to give effect to the other provisions of this subclause
and subject to the regulations, taken to be a reference to the Nominal Insurer,

(e) any liability of a managed fund insurer as insurer under such a policy of insurance existing
immediately before that date is taken to be a liability of the Nominal Insurer as insurer
under that policy,

(f) any claim or proceeding against the managed fund insurer in respect of such a policy of
insurance or any claim or liability under the policy is taken to be a claim or proceeding
against the Nominal Insurer,

(g) the managed fund insurer may (except as otherwise provided by the regulations or as
directed by the Nominal Insurer) continue to act as agent for the Nominal Insurer.

(2) The regulations may make provision for the arrangements that are to apply in relation to a
managed fund insurer who acts as agent for the Nominal Insurer under subclause (1) (g).

(3) Nothing in subclause (1) or (2) gives rise to any entitlement on the part of a managed fund
insurer to be appointed as a scheme agent.

(4) Nothing in subclause (1) affects the liability of a managed fund insurer (or of a director of a
company that is a managed fund insurer) for any breach of duty as a trustee arising under this
Act or any other Act or law whether before or after the commencement of this Part.

4 Closure of statutory funds

(1) On the relevant date for a managed fund insurer, the statutory fund of the managed fund insurer
1s closed and the assets and liabilities of that fund are transferred to, and become the assets and
liabilities of, the Insurance Fund.

(2) Any amount payable to the statutory fund of a managed fund insurer before the relevant date for
the insurer that is unpaid on that date becomes payable on that date to the Insurance Fund.

5 Certain repealed provisions continue to have effect until relevant date

The provisions repealed by Schedule 2 [47] to the amending Act continue to have effect, despite their
repeal, in relation to a managed fund insurer until the relevant date for the insurer.

6 Cancellation of licence of managed fund insurer

(1) On the relevant date for a managed fund insurer, the licence of the managed fund insurer under
Division 3 of Part 7 of this Act is cancelled.

(2) No compensation (including compensation for loss of business or any goodwill associated with a
business) is payable in respect of the cancellation of such a licence.

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 263 of 318



Workers Compensation Act 1987 No 70 [NSW]

(3) The cancellation of the licence of a managed fund insurer does not in itself give rise to any right

of action against the managed fund insurer, the Authority, the Nominal Insurer or a scheme
agent.

(4) A managed fund insurer has no entitlement to appointment as a scheme agent and is not entitled
to any compensation as a result of not being appointed as a scheme agent.

7 Insurance records of managed fund insurers

(1) On the relevant date for a managed fund insurer, all insurance records of the managed fund
insurer become the property of the Nominal Insurer.

(2) If an insurance record is in such a form that information can only be produced or made available
from it by means of the use of particular equipment or information technology (such as
computer software), the managed fund insurer must, after the relevant date, take such action as

may be necessary to ensure that the information remains able to be produced or made available
to the Nominal Insurer.

(3) The regulations may—

(a) make provision for or with respect to the requirements of managed fund insurers in relation
to the insurance records of the insurer, and

(b) create offences punishable by a penalty not exceeding 200 penalty units for contravention of
any such requirement.

(4) In this clause—

insurance records of a managed fund insurer means all records that are the property of the

insurer and that relate to policies of insurance issued by the insurer or to any claim, judgment or
award made in respect of any such policies.

8 Existing agreements under section 208AA

An agreement entered into under section 208AA and in force immediately before the commencement

of Schedule 2 [58] to the amending Act is taken to be an agreement entered into under that section as
amended by the amending Act.

9 Premiums Adjustment Fund

On the repeal of section 203 by Schedule 2 [47] to the amending Act, the assets and liabilities of the
Premiums Adjustment Fund become assets and liabilities of the Insurance Fund.

10 Insurers’ Contribution Fund

(1) On the repeal of section 218 by Schedule 2 [66] to the amending Act, the assets and liabilities of
the Insurers’ Contribution Fund become assets and liabilities of the Insurance Fund.

(2) Any entitlement to payment from the Insurers’ Contribution Fund immediately before the repeal
of section 218 becomes an entitlement to payment from the Insurance Fund.

11 Pending claims etc under ULIS

Without limiting clause 1 of Part 20 of this Schedule, the regulations may make provision for or with
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respect to the following—

(a) the manner in which claims made under Division 6 of Part 4 and pending on the commencement
of Schedule 2 [8] to the amending Act are to be dealt with,

(b) the transfer to the Nominal Insurer and the Insurance Fund of the assets, rights and liabilities of

the Authority and the WorkCover Authority Fund in relation to claims made under Division 6 of
Part 4 before that commencement,

(c) any other matter that is consequential on the amendments made to Division 6 of Part 4 by the
amending Act.

Part 19B Provisions consequent on enactment of Workers Compensation
Legislation Amendment Act 2006

1 Bringing about common renewal date for group member’s policies: section 175G

(1) Section 175G of this Act (Members of group to have policies with same scheme agent and

common renewal date) does not apply to an employer that is a member of a group existing at the
commencement of that section until one of the following events occurs—

(a) one employer who is a member of the group obtains a policy of insurance for the first time,

(b) one employer who is a member of the group renews a policy of insurance.

(2) At the time that an employer who is a member of a group obtains a policy of insurance for the
first time, or renews a policy of insurance, as referred to in subclause (1), all other members of
the group who have obtained and maintained policies of insurance must arrange for those

policies to be altered, or transferred to another scheme agent, or both, so that all those members
comply with section 175G of this Act.

Part 19C Provisions consequent on enactment of Industrial Relations
Further Amendment Act 2006

1 Application of Part 8

(1) Part 8 (as inserted by the /ndustrial Relations Further Amendment Act 2006) applies in relation
to injured workers who are dismissed on or after the commencement of the Part.

(2) The provisions of Part 7 of Chapter 2 of the /ndustrial Relations Act 1996 (as in force
immediately before their repeal by the /ndustrial Relations Further Amendment Act 2006)
continue to apply in relation to injured employees within the meaning of that Part who were

dismissed before the day on which that Part was repealed as if the provisions had not been
repealed.

Part 19D Provisions consequent on enactment of Workers Compensation
Amendment Act 2008

1 Single policy of insurance

Section 155 (1AA) does not apply in respect of a policy of insurance in force immediately before the
date of commencement of that subsection during the period that is the current period of insurance for
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the policy on that date of commencement.

2 Exemption from obtaining insurance

(1) Section 155AA does not apply in respect of a financial year before the financial year
commencing on 1 July 2008.

(2) For the purposes of this clause and section 155AA, the period after 4 pm on 30 June 2008 forms
part of the financial year commencing on 1 July 2008.

Part 19E Provisions consequent on enactment of Workers Compensation
Legislation Amendment (Financial Provisions) Act 2008

1 Payment of contribution on premium income of Nominal Insurer

(1) There is payable from the Insurance Fund to the WorkCover Authority Fund an amount equal to
the relevant percentage of premium income of the Nominal Insurer that is due but unpaid at the
end of June 2008 less a provision for any premiums that the Nominal Insurer determines are

unlikely to be paid. The relevant percentage is the percentage rate of contribution payable under
section 39 (2) of the 1998 Act.

(2) Any liability of the Nominal Insurer to pay a contribution under section 39 of the 1998 Act in
respect of premium income of the Nominal Insurer received before 1 July 2008 continues

despite the amendment of that section by the Workers Compensation Legislation Amendment
(Financial Provisions) Act 2008.

(3) A payment required by this clause is to be made as soon as practicable after 30 June 2008.

Part 19F Provisions consequent on enactment of Workers Compensation
Legislation Amendment (Benefits) Act 2008

1 Definition

In this Part—

2008 amending Act means the Workers Compensation Legislation Amendment (Benefits) Act 2008.
2 Changes to death benefit

(1) The amendments made by the 2008 amending Act with respect to compensation payable under
Division 1 (Compensation payable on death) of Part 3 (a death benefif) extend to deaths that

occur on or after 24 October 2007 (whenever the injury occurred), but not to a death resulting
from an injury received before 30 June 1987.

(2) In the case of a death benefit that is payable to a worker’s legal personal representative in respect
of death occurring before the commencement of this clause, the regulations may make provision
for payment of the death benefit to any beneficiary or creditor of the deceased worker’s estate
(instead of to the legal personal representative) where administration of the deceased’s estate is
finalised before or within 6 months after the commencement of this clause.

(3) Regulations under subclause (2) may extend to compensation payable under section 10 (a) or 26
(a) of the Workers Compensation (Bush Fire, Emergency and Rescue Services) Act 1987.
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Part 19G Provisions consequent on enactment of Workers Compensation
Legislation Amendment Act 2010

1 Definition

In this Part—

2010 amending Act means the Workers Compensation Legislation Amendment Act 2010.
2 Weekly payments during partial incapacity

An amendment made by the 2010 amending Act to section 40 of the 1987 Act applies only to
compensation payable pursuant to a claim for compensation made after the commencement of the
amendment (and so applies even if the injury concerned was received before that commencement).

3 Retirement age

The amendment made by the 2010 amending Act to section 1511A of the 1987 Act does not apply to
an award of damages in proceedings commenced before the commencement of the amendment.

4 Rates applicable for occupational rehabilitation services

The repeal by the 2010 amending Act of section 63A (3) and (4) of the 1987 Act does not affect a

claim for an amount payable under that section made before the commencement of the repeal and

that section and regulations under that section continue to apply in respect of such a claim as if the
provisions had not been repealed.

5 Reimbursement for costs of medical certificate and examination

Section 73 (3) of the 1987 Act extends to compensation payable in respect of the obtaining of a
permanent impairment medical certificate and any examination required for the certificate before the
commencement of that subsection.

6 Lump sum compensation to be paid before damages recovered

Section 280B of the 1998 Act extends to a claim for damages that is pending immediately before the
commencement of that section (but does not apply to a claim finally determined or settled before that
commencement).

7 Appeal against medical assessment

An amendment made by the 2010 amending Act to section 327 or 328 of the 1998 Act extends to a
medical assessment made before the commencement of the amendment (including an appeal made
before that commencement) but not so as to affect any decision of a court, the Registrar or an Appeal
Panel made before the commencement of the amendment.

8 Appeal against decision of Commission constituted by Arbitrator

(1) An amendment made by the 2010 amending Act to section 352 of the 1998 Act does not apply to
an appeal when the decision appealed against is a decision made before the commencement of
the amendment, except as provided by subclause (2).

(2) Section 352 (5A) of the 1998 Act is for the removal of doubt and extends to appeals pending on
the commencement of that provision.
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9 Adjustment of maximum interim medical expenses payment

For the purposes of the operation of Division 6 (Indexation of certain amounts) of Part 3 of the 1987
Act in relation to the adjustable amount in section 297 (2) of the 1998 Act, 1 October 2010 is not an
adjustment date and the first adjustment date is 1 April 2011. Accordingly, the first adjustment under
that Division of that adjustable amount is to be the adjustment provided for under that Division on
and from 1 April 2011.

10 Coal miners

(1) The amendments made by the 2010 amending Act do not apply to or in respect of coal miners,
and this Act and the 1998 Act (and the regulations under those Acts) apply to and in respect of
coal miners as if those amendments had not been enacted.

(2) In this clause, coal miner means a worker employed in or about a mine.

Part 19H Provisions consequent on enactment of Workers Compensation
Legislation Amendment Act 2012

Division 1 Preliminary

1 Definitions
In this Part—
2012 amending Act means the Workers Compensation Legislation Amendment Act 2012.
benefits amendments means the amendments made by Schedules 1-7 to the 2012 amending Act.

existing recipient of weekly payments means an injured worker who is in receipt of weekly
payments of compensation immediately before the commencement of the weekly payments
amendments.

first 26 weeks of incapacity has the meaning it had under section 34 of the 1987 Act, as in force
before the weekly payments amendments.

introduction date means the date of introduction into Parliament of the Bill for the 2012 amending
Act.

seriously injured worker has the same meaning as in Division 2 of Part 3 of the 1987 Act.
transitional amount has the meaning given by clause 2.

weekly payments amendments means the amendments made by the 2012 amending Act to Division
2 (Weekly compensation by way of income support) of Part 3 of the 1987 Act, other than the
amendment made to section 52 (Termination of weekly payments on retiring age) of the 1987 Act.

2 Transitional amount

(1) The transitional amount is $906.25.

Note. The transitional amount is used as the deemed amount of the pre-injury average weekly earnings of an
injured worker for the purpose of determining the weekly payments of compensation payable to existing
recipients of weekly payments after they become subject to the weekly payments amendments.
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(2) If the transitional amount is adjusted by operation of Division 6 (Indexation of certain amounts)

of Part 3 of the 1987 Act, a weekly payment of compensation payable to a worker injured before
the date on which the adjustment takes effect is, for any period of incapacity occurring on and
after that date, to be determined by reference to that amount as so adjusted.

3 Application of amendments generally

(1) Except as provided by this Part or the regulations, an amendment made by the 2012 amending
Act extends to—

(a) an injury received before the commencement of the amendment, and
(b) a claim for compensation made before the commencement of the amendment, and

(c) proceedings pending in the Commission or a court immediately before the commencement
of the amendment.

(2) An amendment made by the 2012 amending Act does not apply to compensation paid or payable

in respect of any period before the commencement of the amendment, except as otherwise
provided by this Part.

4 Application of benefits amendments to other Workers Compensation Acts

The benefits amendments do not apply for the purposes of the Workers’ Compensation (Dust
Diseases) Act 1942 or the Workers Compensation (Bush Fire, Emergency and Rescue Services) Act
1987 and a reference in either of those Acts to a provision of the Workers Compensation Acts is a
reference to the provision without regard to any amendment made by the benefits amendments.

5 Savings and transitional regulations

(1) Regulations under Part 20 of this Schedule that contain provisions of a saving or transitional
nature consequent on the enactment of the 2012 amending Act may, if the regulations so

provide, take effect as from a date that is earlier than the date of assent to the 2012 amending
Act.

(2) Clause 1 (3) of Part 20 does not limit the operation of this clause.

(3) A provision referred to in subclause (1) has effect, if the regulations so provide, despite any other
provision of this Part.

(4) The power in Part 20 to make regulations that contain provisions of a saving or transitional
nature consequent on the enactment of the 2012 amending Act extends to authorise the making

of regulations whereby the provisions of the Workers Compensation Acts are deemed to be
amended in the manner specified in the regulations.

Division 2 Weekly payments
6 Application of weekly payments amendments to existing claimants

An existing recipient of weekly payments remains entitled to compensation under Division 2 of Part
3 of the 1987 Act as if the weekly payments amendments had not been made, but only until the

weekly payments amendments apply to the compensation payable to the person as provided by this
Division.
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7 Termination of weekly payments on retiring age

The amendment made by the 2012 amending Act to section 52 of the 1987 Act does not apply in
respect of the compensation payable to a person who reached the retiring age referred to in that
section before the commencement of the amendment.

8 Work capacity assessment of existing recipients of weekly payments

(1) A work capacity assessment of an existing recipient of weekly payments is to be conducted as
provided by this clause for the purposes of facilitating the application of the weekly payments
amendments to the worker.

(2) The insurer who is liable to make weekly payments of compensation to an existing recipient of
weekly payments must conduct a work capacity assessment of the worker no later than 12

months (or such longer period as may be prescribed by the regulations) after the commencement
of the weekly payments amendments.

(3) If an existing recipient of weekly payments is a seriously injured worker, the insurer is not to
conduct a work capacity assessment of the worker under this clause.

(4) The Workers Compensation Guidelines may make provision for the staged implementation of
the requirement under this clause for a work capacity assessment.

(5) A work capacity assessment can be conducted before the commencement of Schedule 1 to the
2012 amending Act, as if that Schedule had commenced on the date of assent to the 2012
amending Act. For that purpose the Workers Compensation Guidelines can make provision for
work capacity assessments before the commencement of Schedule 1 to the 2012 amending Act.

9 Weekly payments amendments to apply after work capacity assessment

(1) On the expiration of a period of 3 months after an insurer first conducts a work capacity
assessment of an existing recipient of weekly payments (as required under this Division or
otherwise), the weekly payments amendments apply to the compensation payable under
Division 2 of Part 3 of the 1987 Act to the worker in respect of any period of incapacity after the
expiration of that period.

(2) However, the weekly payments amendments do not apply to the compensation payable under
Division 2 of Part 3 of the 1987 Act to the worker in respect of any period of incapacity during
the first 26 weeks of incapacity.

(3) For the purposes of the application under this clause of the weekly payments amendments to a

worker, the worker’s pre-injury average weekly earnings are deemed to be equal to the
transitional amount.

Note. The transitional amount is initially $906.25 and is indexed annually.

(4) For the purposes of the application of the weekly payments amendments to the compensation
payable under Division 2 of Part 3 of the 1987 Act to a worker in respect of any period of
incapacity after the commencement of those amendments, a reference in that Division to a
period in respect of which a weekly payment has been paid or is payable to a worker includes
such a period that occurred before the commencement of those amendments (or before the
application of those amendments to the compensation payable to the worker).
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10 Special provision for seriously injured workers

(1) The weekly payments amendments apply from the commencement of those amendments to the
compensation payable under Division 2 of Part 3 of the 1987 Act to an existing recipient of
weekly payments who is a seriously injured worker.

(2) For the purposes of the application under this clause of the weekly payments amendments to a
seriously injured worker, the worker’s pre-injury average weekly earnings are deemed to be
equal to the transitional amount.

Note. The transitional amount is initially $906.25 and is indexed annually.

11 Special provision for workers receiving section 38 benefits

(1) An existing recipient of weekly payments who is in receipt of weekly payments under section 38
of the 1987 Act immediately before the commencement of the weekly payments amendments
remains entitled to compensation under that section in respect of the injury concerned but only
for the period provided by that section.

(2) The weekly payments amendments do not apply to the compensation payable to the worker
during the period for which the worker remains entitled to compensation under section 38
pursuant to this clause.

12 0Odd lot rule workers

An order of the Commission for the payment of compensation to a worker under section 39
(Incapacity treated as total— “odd-lot” rule) of the 1987 Act that is in force immediately before the
commencement of the weekly payment amendments does not limit or prevent the application of the
weekly payments amendments to the worker as provided by this Part.

13 Earlier periods of incapacity not counted towards 5 year limit on payments

For the purposes of the application of section 39 (Cessation of weekly payments after 5 years) of the
1987 Act, as substituted by the 2012 amending Act, to the compensation payable after the
commencement of that section in respect of an injury that happened before that commencement, no
regard is to be had to any period before that commencement in respect of which a weekly payment
has been paid or is payable to the worker.

Note. Section 39 limits the payment of weekly payments of compensation to a period of 5 years. Weekly payments
made before the commencement of the weekly payments amendments are not counted towards the 5 years.

14 Jurisdiction of Commission

Sections 43 (3) and 44 (5) as inserted by the 2012 amending Act extend to proceedings pending in
the Commission when a relevant work capacity decision is made.

Division 3 Miscellaneous
15 Lump sum compensation

An amendment made by Schedule 2 to the 2012 amending Act extends to a claim for compensation
made on or after 19 June 2012, but not to such a claim made before that date.
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16 Damages for nervous shock

17

18

19

20

21

22

An amendment made by Schedule 3 to the 2012 amending Act extends to a claim for damages in
respect of harm suffered before 19 June 2012 but does not apply to a claim for damages if the
claimant commenced court proceedings for the recovery of work injury damages before 19 June
2012.

Medical, hospital and rehabilitation expenses

(1) An amendment made by the 2012 amending Act to section 60 of the 1987 Act does not apply in
respect of any treatment or service provided before the commencement of the amendment.

(2) In the application of section 59A (Limit on payment of compensation) of the 1987 Act in respect
of a claim for compensation made before the commencement of that section—

(a) the claim is deemed to have been made immediately before the commencement of that
section, and

(b) no regard is to be had to any weekly payment of compensation paid or payable to the worker
before the commencement of that section (for the purpose of determining when a worker
ceased to be entitled to weekly payments of compensation).

Note. Section 59A limits the payment of compensation to a period of 12 months after a claim for

compensation is made or 12 months after weekly payments of compensation cease. Subclause (2) ensures

that for existing claims the 12 month period will commence no earlier than the commencement of the section.

Journey claims

An amendment made by Schedule 5 to the 2012 amending Act extends to an injury received on or
after 19 June 2012 but does not apply to an injury received before that date.

Heart attack and stroke injuries

Section 9B extends to an injury received on or after 19 June 2012 but does not apply to an injury
received before that date.

Disease injuries

An amendment made by Schedule 7 to the 2012 amending Act extends to an injury received on or
after 19 June 2012 but does not apply to an injury received before that date.

Costs in proceedings

An amendment made by the 2012 amending Act to section 341 (Costs to be determined by
Commission) of the 1998 Act does not apply in respect of proceedings commenced in the
Commission before the commencement of the amendment.

Commutation

(1) The Authority may defer consideration of an application for registration of a commutation
agreement under Division 9 of Part 3 of the 1987 Act that is made on or after the introduction
date (a transitional commutation agreement) until 3 months after a work capacity assessment
of the injured worker is conducted.

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 272 of 318



Workers Compensation Act 1987 No 70 [NSW]

(2) If the amount of compensation payable to an existing recipient of weekly payments of

compensation changes as a result of an amendment made by the 2012 amending Act, the change
applies for the purposes of the commutation of a liability for that compensation under Division 9
of Part 3 pursuant to a transitional commutation agreement.

23 Assessment of permanent impairment

(1) For the purposes of determining the degree of permanent impairment of an injured worker whose
injury happened before 1 January 2002, the worker or the insurer may refer the matter for

assessment under Part 7 of Chapter 7 of the 1998 Act. That Part applies in respect of such an
assessment as if the matter referred for assessment were a dispute.

(2) This clause does not apply to a worker in respect of an injury if the degree of permanent

impairment of the worker resulting from the injury has been assessed before the commencement
of this clause.

24 Inspectors

(1) An authorisation of a person that is in force for the purposes of section 238 of the 1998 Act

immediately before the amendment of that section by the 2012 amending Act is deemed to be an
authorisation of the person as an inspector for the purposes of that section.

(2) A search warrant issued under section 238A of the 1998 Act to a person as an authorised officer

and in force immediately before the amendment of that section by the 2012 amending Act is
deemed to have been issued to the person as an inspector.

(3) Any act, matter or thing done or omitted to be done by a person as an authorised officer for the
purposes of section 238AA of the 1998 Act is, to the extent that it relates to matters arising after
the amendment of that section by the 2012 amending Act, deemed to have been done or omitted
by the person as an inspector under that section.

25 Police officers, paramedics and firefighters

The amendments made by the 2012 amending Act do not apply to or in respect of an injury received
by a police officer, paramedic or firefighter (before or after the commencement of this clause), and

the Workers Compensation Acts (and the regulations under those Acts) apply to and in respect of
such an injury as if those amendments had not been enacted.

26 Coal miners

(1) The amendments made by the 2012 amending Act do not apply to or in respect of an injury
received by a coal miner (before or after the commencement of this clause), and the Workers

Compensation Acts (and the regulations under those Acts) apply to and in respect of such an
injury as if those amendments had not been enacted.

(2) In this clause—

coal miner means a worker employed in or about a mine.

27 Review of amendments

(1) The Minister is to conduct a review of the amendments made by the 2012 amending Act to
determine whether the policy objectives of those amendments remain valid and whether the
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terms of the Workers Compensation Acts remain appropriate for securing those objectives.

(2) The review is to be undertaken as soon as possible after the period of 2 years from the date of
assent to the 2012 amending Act.

(3) A report on the outcome of the review is to be tabled in each House of Parliament within 12
months after the end of the period of 2 years.

(4) However, if the Minister determines on actuarial advice that the scheme under the Workers
Compensation Acts is projected to return to surplus before the end of the period of 2 years—

(a) the review is to be undertaken as soon as possible after that projected date, and

(b) the report of the outcome of the review is to be tabled within 12 months after that projected
date.

Part 191 Provisions consequent on enactment of Workers Compensation
Amendment Act 2015

1 Definitions
In this Part—
2012 existing claim means a claim for compensation made before 1 October 2012.

2015 amending Act means the Workers Compensation Amendment Act 20135.

existing recipient of weekly payments means an injured worker who was in receipt of weekly
payments of compensation in respect of the injury immediately before 17 September 2012.

2 Application of amendments generally

(1) Except as provided by this Part or the regulations, an amendment made by the 2015 amending
Act extends to—

(a) an injury received before the commencement of the amendment, and
(b) a claim for compensation made before the commencement of the amendment, and

(c) proceedings pending in the Commission or a court immediately before the commencement
of the amendment.

(2) An amendment made by the 2015 amending Act does not apply to compensation paid or payable

in respect of any period before the commencement of the amendment, except as otherwise
provided by this Part.

3 Application of benefits amendments to other Workers Compensation Acts

(1) The amendments made by the 2015 amending Act do not apply for the purposes of the Workers’
Compensation (Dust Diseases) Act 1942 or the Workers Compensation (Bush Fire, Emergency
and Rescue Services) Act 1957 and a reference in either of those Acts to a provision of the

Workers Compensation Acts is a reference to the provision without regard to any amendment
made by the 2015 amending Act.

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 274 of 318


https://legacy.legislation.nsw.gov.au/*/view/act/2015/18
https://legacy.legislation.nsw.gov.au/*/view/act/2015/18
https://legacy.legislation.nsw.gov.au/*/view/act/2015/18
https://legacy.legislation.nsw.gov.au/*/view/act/1942/14
https://legacy.legislation.nsw.gov.au/*/view/act/1942/14
https://legacy.legislation.nsw.gov.au/*/view/act/1987/83
https://legacy.legislation.nsw.gov.au/*/view/act/1987/83

Workers Compensation Act 1987 No 70 [NSW]

(2) This clause does not apply, and is taken never to have applied—

(a) in respect of the Workers Compensation (Bush Fire, Emergency and Rescue Services) Act
1987, to an amendment made by the 2015 amending Act to section 25 of the 1987 Act, or

(b) in respect of the Workers’ Compensation (Dust Diseases) Act 1942, to an amendment made
by the 2015 amending Act to section 26 of the 1987 Act, or

(c) to clause 5 of this Part in its application to either of those amendments.

4 Savings and transitional regulations

(1) Regulations under Part 20 of this Schedule that contain provisions of a saving or transitional
nature consequent on the enactment of the 2015 amending Act may, if the regulations so
provide, take effect from a date that is earlier than the date of assent to the 2015 amending Act.

(2) Clause 1 (3) of Part 20 does not limit the operation of this clause.

(3) A provision referred to in subclause (1) has effect, if the regulations so provide, despite any other
provision of this Part.

(4) The power in Part 20 to make regulations that contain provisions of a saving or transitional
nature consequent on the enactment of the 2015 amending Act extends to authorise the making
of regulations whereby the provisions of the Workers Compensation Acts are deemed to be
amended in the manner specified in the regulations.

5 Death benefits

(1) The amendments made by the 2015 amending Act to sections 25 and 26 of the 1987 Act do not

apply to deaths that occurred before the date on which the Bill for the 2015 amending Act was
introduced into the Legislative Assembly.

(2) For the purposes of the operation of Division 6 of Part 3 of the 1987 Act in relation to the
adjustable amount in section 25 of the 1987 Act, 1 October 2015 is not an adjustment date and
the first adjustment date is 1 April 2016. Accordingly, the first adjustment under that Division of
that adjustable amount is to be the adjustment provided for under that Division on and from 1
April 2016.

6 Workers with highest needs

(1) In this clause—

transitional worker means a worker to whom paragraph (b) of the definition of seriously

injured worker in section 32A of the 1987 Act applied immediately before the date of assent to
the 2015 amending Act.

(2) A transitional worker is taken to be a worker with highest needs for the purposes of Division 2 of

Part 3 of the 1987 Act (as amended by the 2015 amending Act) until the degree of permanent
impairment is assessed in respect of the worker’s injury.

7 Review of work capacity decisions

An amendment made by the 2015 amending Act to section 43 or 44, or to insert Subdivision 3A of

Current version for 16 December 2022 to date (accessed 5 June 2023 at 15:04) Page 275 of 318


https://legacy.legislation.nsw.gov.au/*/view/act/1987/83
https://legacy.legislation.nsw.gov.au/*/view/act/1987/83

Workers Compensation Act 1987 No 70 [NSW]

Division 2 of Part 3, of the 1987 Act extends to—

(a) a work capacity decision made before the commencement of the amendment, and

(b) the review of a work capacity decision for which an application was made before the
commencement of the amendment (whether or not the review had commenced before the
commencement of the amendment).

8 Review of work capacity decisions—recovery of costs

A legal practitioner is not entitled to be paid or recover any amount for a legal service provided to a
worker or an insurer in connection with a review of a work capacity decision for which an
application is made under section 44 of the 1987 Act before the commencement of section 44BF of
that Act (as inserted by the 2015 amending Act).

9 Weekly payments

(1) Section 38A of the 1987 Act extends to the determination of the compensation payable in respect
of any period of incapacity occurring before the commencement of that section.

(2) The regulations may make provision for or with respect to the adjustment of the amount of
weekly payments of compensation payable to an injured worker as a result of the operation of
section 38A of the 1987 Act and this clause.

(3) Without limiting subclause (2), the regulations may prescribe the period within which any
additional amount payable to an injured worker as a result of the adjustment is to be paid.

10 Termination of weekly payments on retiring age

The amendment made by the 2015 amending Act to section 52 of the 1987 Act extends to a claim for

weekly payments of compensation first made on or after 1 October 2012 but does not apply to a
claim made before that date.

11 Medical, hospital and rehabilitation expenses

(1) The amendments made by Schedule 3 [1]-[3] to the 2015 amending Act to section 59A of the
1987 Act are for the removal of doubt and, accordingly, that section is taken to have been so
amended from its own commencement.

(2) However, those amendments do not affect any decision of the Commission or a court, or any
compromise or settlement, made before the commencement of the amendments.

(3) Section 59A of the 1987 Act (as inserted by an amendment made by the 2015 amending Act)
extends to the compensation payable to an injured worker who—

(a) first made a claim for weekly payments of compensation in respect of the injury before the
commencement of the amendment, but not before 1 October 2012, or

(b) was an existing recipient of weekly payments in respect of the injury.

12 Work assistance

Section 64B of the 1987 Act (as inserted by the 2015 amending Act) does not apply to work
assistance provided before the commencement of that section.
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13 Lump sum compensation

The amendments made to section 66 of the 1987 Act by the 2015 amending Act do not apply to an
injury received by a worker before the commencement of the amendments.

14 Police officers, paramedics and firefighters

(1) The amendments made by the 2015 amending Act do not apply to or in respect of an injury
received by a police officer, paramedic or firefighter (before or after the commencement of this

clause), and the Workers Compensation Acts (and the regulations under those Acts) apply to and
in respect of such an injury as if those amendments had not been enacted.

(2) This clause does not apply to an amendment made by the 2015 amending Act to section 25 or 26
of the 1987 Act (or to clause 5 of this Part in its application to such an amendment).

15 Coal miners

(1) The amendments made by the 2015 amending Act do not apply to or in respect of an injury
received by a coal miner (before or after the commencement of this clause), and the Workers

Compensation Acts (and the regulations under those Acts) apply to and in respect of such an
injury as if those amendments had not been enacted.

(1A) This clause does not apply, and is taken never to have applied, to the amendments made by the
2015 amending Act to sections 25 and 26 of the 1987 Act.

(2) In this clause—

coal miner means a worker employed in or about a mine.

Part 19J Provisions consequent on enactment of State Insurance and Care
Governance Act 2015

Note. See also Part 2 of Schedule 4 to the State Insurance and Care Governance Act 2015 which contains provisions relating to
the abolition of the WorkCover Authority.

1 Definition
In this Part—

relevant Act means the State Insurance and Care Governance Act 20135.

2 Insurance premiums orders

(1) Despite the substitution of section 168 by the relevant Act, an insurance premiums order may be
made under that section (as in force immediately before its substitution) in relation to policies of

insurance issued before the substitution of that section as if that section had not been so
substituted.

(2) Any amendment (other than this clause) made by the relevant Act that applies in relation to
insurance premiums orders in force immediately before the commencement of the amendment

does not apply in relation to any such insurance premiums order referred to in subclause (1) or,
subject to the regulations, to any insurance premiums order as so in force.
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3 Continuation of fund

The Workers Compensation Operational Fund established under the 1998 Act is a continuation of the

WorkCover Authority Fund established under that Act as in force immediately before the
commencement of this clause.

4 Conciliation of existing claims by conciliators under the 1998 Act

Despite its repeal by the relevant Act, Division 3 of Part 2 of Chapter 4 of the 1998 Act continues to
apply in relation to existing claims as if that Division had not been so repealed.

Part 19K Provisions consequent on enactment of Workers Compensation
Legislation Amendment (Firefighters) Act 2018

1 Existing diseases

(1) An eligibility provision extends to a disease contracted by a firefighter in relation to which either

of the following occurred before the commencement of the eligibility provision (an existing
disease)—

(a) the disease was first diagnosed by a medical practitioner,

(b) the firefighter died as a result of the disease.

(2) However, an eligibility provision does not extend to a disease contracted before 27 September
2018 unless—

(a) a claim for compensation is made under the relevant compensation Act in respect of the
disease before the commencement of the eligibility provision, and

(b) liability for the claim has been denied, and the grounds on which liability has been denied
include that the disease was not contracted in the course of the worker’s employment or that

the employment was not a contributing factor, or a substantial contributing factor, to
contracting the disease.

(3) For the purposes of the application of an eligibility provision to an existing disease, the date of
injury in relation to the disease is taken to be the date on which the provision commences.

(4) A further claim for compensation may be made under the relevant compensation Act in respect

of an existing disease to which an eligibility provision applies if, before the commencement of
the eligibility provision—

(a) a claim for compensation was made under that Act (whether or not the claim has also been
the subject of proceedings in the Commission or a court), and

(b) liability for the claim is denied on the ground that the disease was not contracted in the

course of the worker’s employment or that the employment was not a contributing factor, or
a substantial contributing factor, to contracting the disease.

(5) However, a further claim for compensation may not be made as provided by subclause (4) if
liability for the claim is denied on any ground other than a ground referred to in that subclause.

(6) In this clause—
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eligibility provision means section 19A of, and Schedule 4 to, the 1987 Act, or section 10A of
the Workers Compensation (Bush Fire, Emergency and Rescue Services) Act 1987, as inserted
by the firefighters’ diseases amending Act.

firefighters’ diseases amending Act means the Workers Compensation Legislation Amendment
(Firefighters) Act 2018.

relevant compensation Act, in relation to a claim for compensation, means the 1987 Act or the
Workers Compensation (Bush Fire, Emergency and Rescue Services) Act 1987 under which the
claim is made.

2 Review of amendments relating to firefighters

(1) The Minister is to review the amendments made to the workers compensation legislation by the
Workers Compensation Legislation Amendment (Firefighters) Act 2018 to determine whether the
policy objectives of those amendments remain valid and whether the terms of the amendments
remain appropriate for securing those objectives.

(2) The review is to be undertaken as soon as possible after 1 January 2020.

(3) A report on the outcome of the review is to be tabled in each House of Parliament before 1
January 2021.

Part 19L Provisions consequent on enactment of Workers Compensation
Legislation Amendment Act 2018

1 Definitions
In this Part—
2018 amending Act means the Workers Compensation Legislation Amendment Act 2018.
earnings amendments means the amendments made by Schedule 3 to the 2018 amending Act.

existing claim for weekly payments means a claim for weekly payments made before the
commencement of the earnings amendments.

existing work capacity decision means a work capacity decision of an insurer made before the
commencement of Schedule 1 to the 2018 amending Act.

work capacity decision amendments means the amendments made by Schedule 1 to the 2018
amending Act, but only to the extent that the amendments apply to a work capacity decision.

2 Application of amendments generally

(1) Except as provided by this Part or the regulations, an amendment made by the 2018 amending
Act extends to—

(a) an injury received before the commencement of the amendment, and
(b) a claim for compensation made before the commencement of the amendment, and

(c) proceedings pending in the Commission or a court immediately before the commencement
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of the amendment.

(2) An amendment made by the 2018 amending Act does not apply to compensation paid or payable

in respect of any period before the commencement of the amendment, except as otherwise
provided by this Part.

3 Application of amendments to other Workers Compensation Acts

(1) The following amendments do not apply for the purposes of the Workers Compensation (Bush
Fire, Emergency and Rescue Services) Act 1987 and a reference in that Act to a provision of the

Workers Compensation Acts is a reference to the provision without regard to those
amendments—

(a) the work capacity decision amendments,
(b) the amendments made by Schedules 2 and 3 to the 2018 amending Act.

(2) The amendments made by Schedules 1-3 and 6 to the 2018 amending Act do not apply for the
purposes of the Workers’ Compensation (Dust Diseases) Act 1942 and a reference in that Act to

a provision of the Workers Compensation Acts is a reference to the provision without regard to
those amendments.

4 Application of amendments to police officers, paramedics and firefighters

The following amendments do not apply to or in respect of an injury received by a police officer,
paramedic or firefighter (before or after the commencement of this clause), and the Workers

Compensation Acts (and the regulations under those Acts) apply to and in respect of such an injury
as if those amendments had not been enacted—

(a) the work capacity decision amendments,
(b) Schedule 3 to the 2018 amending Act.

5 Application of amendments to coal miners

(1) The amendments made by Schedules 1-3 to the 2018 amending Act do not apply to or in respect
of an injury received by a coal miner (before or after the commencement of this clause), and the
Workers Compensation Acts (and the regulations under those Acts) apply to and in respect of
such an injury as if those amendments had not been enacted.

(2) In this clause—
coal miner means a worker employed in or about a mine.

6 Work capacity decision disputes

(1) Subdivision 3A of Division 2 of Part 3 of the 1987 Act continues to apply to an existing work
capacity decision (as if the work capacity decision amendments had not been enacted)—
(a) during the transitional review period, and

(b) if, immediately before the expiry of the transitional review period, the decision is subject to
a review under that Subdivision—until the review is finally determined.
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(2) A dispute about an existing work capacity decision that is determined before the expiry of the
period during which Subdivision 3A of Division 2 of Part 3 of the 1987 Act applies to the
decision is not subject to referral for determination by the Commission after the expiry of that
period.

(3) The work capacity decision amendments do not apply in relation to an existing work capacity
decision during the period in which Subdivision 3A of Division 2 of Part 3 of the 1987 Act
applies to the decision.

(4) The transitional review period is—

(a) the period of 6 months commencing on the day on which Schedule 1.1 [3] to the 2018
amending Act commences, or

(b) any other period prescribed by the regulations.
6A Work capacity decision disputes—maximum costs during transitional period
(1) In this clause—

favourable finding, in relation to a merit review, means a finding or recommendation of the
Authority that has the effect of increasing the amount of weekly payments of compensation
payable to the worker concerned, as compared with the amount payable as a result of—

(a) the review decision, or

(b) the original work capacity decision that was the subject of the application for internal
review,

whichever is the most recent decision.

internal review means a review by an insurer of an existing work capacity decision under
section 44BB of the 1987 Act (as in force before the commencement of Schedule 1 to the 2018
amending Act).

merit review means a review of an existing work capacity decision under section 44BB (1) (b)
of the 1987 Act (as in force before the commencement of Schedule 1 to the 2018 amending
Act), but only if—

(a) an internal review of the work capacity decision (the original work capacity decision) has
been conducted and the worker has been notified of the decision of the insurer with respect
to the internal review (the review decision), or

(b) the insurer has not completed an internal review within 30 days after the application for
internal review was made by the worker.

(2) The maximum costs that a legal practitioner is entitled to be paid by, or recover from, the insurer
for providing a legal service to a worker in connection with an application or proposed
application for a merit review are—

(a) if the application is made and results in a favourable finding—$1,800, or

(b) in any other case—$1,200.
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Note. Division 3 of Part 4.3 of the Legal Profession Uniform Law (NSW) requires barristers and solicitors,

before providing any services to a client, to provide the client with a written disclosure of the basis of the costs
(or an estimate of the likely costs) of services concerned.

(3) However, subclause (2) is limited as follows—

(a) only one amount for costs is payable in respect of the application or proposed application
regardless of the number of original work capacity decisions or review decisions to be
reviewed under the application or proposed application,

(b) only one legal practitioner is entitled to be paid or recover costs in respect of providing the
legal service to which subclause (2) applies,

(c) without affecting the operation of paragraph (b)—if the worker retains more than one legal
practitioner to provide a legal service in connection with a proposed application for merit
review in relation to the same original work capacity decision, only the first legal

practitioner so retained who provides the legal service is entitled to be paid or recover costs
for providing that service,

(d) the legal service must be provided within 30 days after the worker was notified of the
review decision.

(4) To avoid doubt, a legal practitioner is entitled to be paid or recover an amount referred to in this

clause whether or not the worker makes an application for a merit review in connection with
which the legal service was provided.

(5) A legal practitioner is not entitled to be paid or recover an amount referred to in this clause for

providing a legal service in connection with an original work capacity decision made before the
commencement of this clause.

(6) A cost fixed by this clause may be increased by the amount of any GST payable in respect of the
service to which the cost relates.

7 Pre-injury average weekly earnings

(1) The earnings amendments (other than Schedule 3.1[10] to the amending Act) do not apply to an
injury received by a worker before the commencement of the amendments.

(2) In the application of section 44C of the 1987 Act (as in force before the commencement of the
earnings amendments) to an injury received by a worker before the commencement of the
amendments but not before the date of assent to the 2018 amending Act, overtime and shift
allowance payments are permitted to be included under that section for the purposes of the

calculation of weekly payments payable at any time in respect of the injury (whether during or
after the first 52 weeks for which the weekly payments are payable).

8 Information sharing

Data collected before the commencement of Part 7 of Chapter 2 of the 1998 Act (as inserted by the
2018 amending Act) is taken to have been collected in accordance with that Part (and may be used or

disclosed in accordance with that Part) if it was collected in a manner that is substantially consistent
with that Part.
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9 Notice requirements

10

1

12

(1) For the purposes of the referral of a dispute by a claimant for determination by the Commission
under Part 4 of Chapter 7 of the 1998 Act, a notice of a dispute, or of the discontinuation or
reduction of the amount of weekly payments of compensation, is taken to comply with the
requirements of Division 3 of Part 2 of Chapter 4 of the 1998 Act if it complies with the former
notice requirements.

(2) An amendment made by Schedule 1.2 [5] or [6] to the 2018 amending Act does not affect the
operation of any stay of a work capacity decision in effect immediately before the
commencement of the amendment.

(3) In this clause—

former notice requirements means section 74 of the 1998 Act, and section 54 of the 1987 Act,
as in force immediately before the commencement of Division 3 of Part 2 of Chapter 4 of the
1998 Act (as inserted by the 2018 amending Act).

Commutation

Section 87EAA of the 1987 Act (as inserted by the 2018 amending Act) extends to a liability for
compensation in respect of an injury that is subject to an application for registration of a
commutation agreement under Division 9 of Part 3 of that Act made before the commencement of
that section, but not before 1 July 2018.

Indexation

The amendments made by Schedule 5 to the 2018 amending Act do not affect the adjustment of any
amount under Division 6 of Part 3 of the 1987 Act in relation to an adjustment date occurring before
the commencement of the amendments.

Motor accident compensation

An amendment made to the 1987 Act or the 1998 Act by Schedule 6 to the 2018 amending Act
extends to compensation or damages paid or payable before the commencement of the amendment in
respect of a motor accident occurring on or after 1 December 2017.

Part 19M Provisions consequent on enactment of Justice Legislation

Amendment Act (No 2) 2019

1 Definition

In this Part—

commencement day means the day on which the amendments made to the 1998 Act by the Justice
Legislation Amendment Act (No 2) 2019 commence.

2 Application of Judges’ Pensions Act 1953

(1) The amendments made to the 1998 Act by the Justice Legislation Amendment Act (No 2) 2019
extend to a Judge of a court of record appointed as President who died or retired from the office
of President before the commencement day.
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(2) However, the amendments do not affect any amount of pension to which the Judge would

otherwise be entitled under the Judges’ Pensions Act 1953 in respect of any period before the
commencement day.

(3) To avoid doubt, the provisions of the 1998 Act, Schedule 5, clause 5A continue to apply in

relation to a retired or former President to whom they applied despite the repeal of the clause by
the Personal Injury Commission Act 2020.

(4) In this clause—

President means a President of the former Workers Compensation Commission.

Part 19N Provisions consequent on enactment of COVID-19 Legislation
Amendment (Emergency Measures—Miscellaneous) Act 2020

1 Definition

In this Part—

amending Act means the COVID-19 Legislation Amendment (Emergency Measures—~Miscellaneous)
Act 2020.

2 Application of amendments

(1) The amendments made to this Act by the amending Act extend to a worker who has confirmed
COVID-19 before the commencement of the amending Act and, in that case, subclause (3)
applies in substitution for section 19B(2) and (3) (as inserted by the amending Act) and
references to those subsections in section 19B are taken to be modified accordingly.

(2) Subclause (3) also applies in substitution for section 19B(2) and (3) (with necessary
modifications to section 19B) until such time as regulations are made under those subsections.

(3) For the purposes of this Act, a worker is taken to have contracted COVID-19 if the worker is
determined to have the disease on the basis of medical opinion.

Part 190 Provisions consequent on enactment of Motor Accidents and
Workers Compensation Legislation Amendment Act 2022

1 Definitions
In this Part—

amending Act means the Motor Accidents and Workers Compensation Legislation Amendment Act
2022,

substitution day, in relation to section 53, means the day on which the section is substituted by the
amending Act.

2 Application of amendments

Section 53 of this Act, as substituted by the amending Act, extends on and from the substitution day
to a worker who ceased to be a resident of Australia before the substitution day if the worker had an
entitlement to weekly payments under section 53 as in force immediately before the substitution day.
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Part 20 Savings and transitional regulations
1 Savings and transitional regulations

(1) The regulations may contain provisions of a saving or transitional nature consequent on the
enactment of the following Acts—

this Act and the cognate Acts

the Workers Compensation (Amendment) Act 1988

the Workers Compensation (Benefits) Amendment Act 1989

the Workers Compensation (Amendment) Act 1991

the Workers Compensation (Benefits) Amendment Act 1991

the Workers Compensation Legislation (Miscellaneous Amendments) Act 1994
the Workers Compensation Legislation (Amendment) Act 1994
Workers Compensation Legislation Amendment Act 1995
WorkCover Legislation Amendment Act 1995

WorkCover Legislation Amendment Act 1996

Workers Compensation Legislation Amendment Act 1998

Workplace Injury Management and Workers Compensation Act 1998

Workers Compensation Legislation Amendment (Dust Diseases and Other Matters) Act
1998

Workers Compensation Legislation Amendment Act 1999
Intergovernmental Agreement Implementation (GST) Act 2000

Workplace Injury Management and Workers Compensation Amendment (Private Insurance)
Act 2000

Workers Compensation Legislation Amendment Act 2000
Workers Compensation Legislation Amendment Act 2001
Workers Compensation Legislation Further Amendment Act 2001
Workers Compensation Legislation Amendment Act 2002
Workers Compensation Legislation Amendment Act 2003
Workers Compensation Amendment (Insurance Reform) Act 2003

Workers Compensation Legislation Amendment (Trainees) Act 2003
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Workers Compensation Legislation Amendment Act 2004
Workers Compensation and Other Legislation Amendment Act 2004

Statute Law (Miscellaneous Provisions) Act 2005—to the extent that it amends the Coal
Industry Act 2001, the Sporting Injuries Insurance Act 1978, the Workers Compensation
(Bush Fire, Emergency and Rescue Services) Act 1987, the Workers’ Compensation (Dust

Diseases) Act 1942 and the Workplace Injury Management and Workers Compensation Act
1998

Workers Compensation Legislation Amendment (Miscellaneous Provisions) Act 2005
Workers Compensation Legislation Amendment Act 2006

Industrial Relations Further Amendment Act 2006—to the extent that it amends this Act
and repeals Part 7 of Chapter 2 of the /ndustrial Relations Act 1996

Workers Compensation Amendment (Permanent Impairment Benefits) Act 2006
Workers Compensation Amendment Act 2008

Workers Compensation Legislation Amendment (Financial Provisions) Act 2008
Workers Compensation Legislation Amendment (Benefits) Act 2008

Workers Compensation Legislation Amendment Act 2010

any other Act that amends this Act

(2) A provision referred to in subclause (1) may, if the regulations so provide, take effect as from the
date of assent to the Act concerned or a later day.

(3) To the extent to which a provision referred to in subclause (1) takes effect from a date that is
earlier than the date of its publication in the Gazette, the provision does not operate so as—

(a) to affect, in a manner prejudicial to any person (other than the State or an authority of the
State), the rights of that person existing before the date of its publication in the Gazette, or

(b) to impose liabilities on any person (other than the State or an authority of the State) in
respect of any thing done or omitted to be done before the date of its publication in the
Gazette.

(3A) A provision referred to in subclause (1) that is consequent on the enactment of an Act that is
assented to after 27 September 2018 may, if the regulations so provide, take effect from a date
that is earlier than the date of assent to that Act.

(3B) Subclauses (3) and (6) do not limit the operation of this clause in its application to regulations
containing provisions of a saving or transitional nature consequent on the enactment of an Act
that is assented to after 27 September 2018.

(4) A provision referred to in subclause (1) or (3A) shall, if the regulations so provide, have effect
notwithstanding any other clause of this Schedule.
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(5) The power to make regulations under subclause (1) extends to authorise the making of
regulations whereby the provisions of this Act, the cognate Acts or the Acts amended by the

cognate Acts, or any of them, are deemed to be amended in the manner set forth in the
regulations.

(6) Regulations made pursuant to subclause (5)—

(a) may only be made for or with respect to matters for or with respect to which this Act and the
cognate Acts make provision,

(b) shall have no effect in so far as they would, but for this paragraph, have the effect of
amending (directly or indirectly) this subclause, and

(c) shall, unless sooner revoked or otherwise ceasing to have effect, be deemed to be revoked on
31 December 1999,

and no such regulation may be made or published after that date.

(7) Without limiting subclauses (1), (2) and (4), regulations made for the purposes of this clause may
amend this Schedule to provide for additional or different savings and transitional provisions
instead of including the provisions in the regulations.

2 Effect of GST

(1) Without limiting clause 1 of this Part, the regulations may contain provisions of a savings or
transitional nature that may be necessary or convenient as a consequence of the enactment of the
Acts of the Commonwealth that impose, or relate to the imposition of, goods and services tax.

(2) A provision referred to in subclause (1) shall, if the regulations so provide, have effect despite
any other provision of this Act.

(3) A regulation made pursuant to this clause, unless sooner revoked or otherwise ceasing to have
effect, ceases to have effect on 1 July 2003.

(4) A regulation made pursuant to this clause may not be made or published after 1 July 2003.
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The following abbreviations are used in the Historical notes:

Am amended Lw legislation website Sch Schedule

Cl clause No number Schs Schedules
Cll clauses p page Sec section

Div Division pp pages Secs sections
Divs Divisions Reg Regulation Subdiv Subdivision
GG Government Gazette Regs Regulations Subdivs Subdivisions
Ins inserted Rep repealed Subst substituted

(1)

(2
()

For sec 61 and 62 orders see GGs No 78 of 26.4.2002, pp 2501-2503; No 264 of 27.12.2002, p 11454; No 104 of
27.6.2003, p 6406; No 111 of 11.7.2003, p 7239 (amended by GG No 197 of 19.12.2003, p 11536); No 12 of 16.1.2004, p
206 (and see erratum in GG No 19 of 30.1.2004, p 357); No 58 of 19.3.2004, p 1481; No 91 of 28.5.2004, p 3318; No 120
0f 16.7.2004, p 5999 (amended by GG No 34 of 18.3.2005, p 848); No 205 of 31.12.2004, pp 9890 (amended by GG No
166 0of 23.12.2005, p 11898), 9892 (amended by GG No 34 of 18.3.2005, p 848; revoked by GG No 166 of 23.12.2005, p
11895); No 34 of 18.3.2005, p 856 (amended by GG No 166 of 23.12.2005, p 11902); No 88 of 8.7.2005, p 3695 (amended
by GG No 166 of 23.12.2005, p 11900); No 166 of 23.12.2005, p 11895; No 29 of 28.2.2006, p 1005; No 95 of 28.7.2006,
p 5993; No 121 of 3.10.2006, p 8643; No 168 of 1.12.2006, p 10316; No 192 of 29.12.2006, pp 12009, 12010, 12012,
12017, 12019; No 83 0f 29.6.2007, pp 4349, 4352, 4368; No 175 of 30.11.2007, pp 8756, 8757, 8759, 8767, 8771, 8774,
No 76 of 27.6.2008, p 6379; No 150 of 21.11.2008, p 11313; No 157 of 12.12.2008, pp 12265, 12268, 12271 (see erratum
in GG No 158 of 19.12.2008, p 12923), 12273, 12278, 12283, 12288; No 98 of 1.7.2009, p 3856; No 117 of 28.8.2009, p
4920; No 207 of 18.12.2009, pp 6370, 6379, 6385, 6388, 6391, 6411, 6414, 6419, 6425, 6431, 6433; No 213 0of 31.12.2009,
pp 6727, 6729; No 89 of 30.6.2010, p 3143; No 99 of 6.8.2010, p 3808; No 135 of 17.12.2010, pp 6004, 6008 (repealed by
GG No 2 of 14.1.2011, p 90), 6019 (repealed by GG No 2 of 14.1.2011, p 98), 6040, 6045, 6048, 6053, 6058, 6063, 6066;
No 137 0f 17.12.2010, p 6077; No 2 of 14.1.2011, pp 90, 98; No 67 of 1.7.2011, p 4808; No 127 of 16.12.2011, pp 7196,
7200 (and see erratum in GG No 130 of 20.12.2011, p 7265), 7204, 7208, 7213, 7215, 7217, 7218, 7225, 7238, 7251 and
No 12 0f 3.2.2012, p 302, 306, 308, 310, 316, 320, 324, 326, 334 (and see errata in GGs No 20 of 17.2.2012, p 469; No 26
0f9.3.2012, p 657), 336 (and see errata in GGs No 20 of 17.2.2012, p 469 and No 26 0f 9.3.2012, p 657), 350 (and see
errata in GGs No 20 of 17.2.2012, p 469 and No 26 0f 9.3.2012, p 657); No 70 of 3.7.2012, p 3239; No 82 of 10.8.2012, p
3685; No 128 of 14.12.2012, p 5075; No 65 of 31.5.2013, p 2318; No 80 of 28.6.2013, p 3261; No 177 0f 20.12.2013, pp
5908, 5922, 5936, 5947, 5950, 5953, 5958, 5960, 5963, 5968; No 7 of 17.1.2014, p 192; No 31 of 28.3.2014, pp 1070,
1074, 1078; No 32 0f 28.3.2014, p 1087; No 75 of 10.9.2014, p 3049; No 103 of 14.11.2014, p 3793; No 119 of
12.12.2014, pp 4500, 4515, 4529, 4532, 4535, 4540, 4543, 4547, 4552, 4555, 4557; No 49 of 12.6.2015, pp 1667, 1671; No
109 0f 4.12.2015, p 3851; No 111 of 11.12.2015, pp 3953, 3957, 3959, 3962, 3976, 3982, 3987; No 53 of 24.6.2016, pp
1527, 1532; No 61 0f 29.7.2016, pp 2129, 2133, 2135, 2139; No 111 0f9.12.2016, pp 3398, 3404, 3411, 3414, 3419, 3438,
3446, 3453; No 67 0f 23.6.2017, pp 2937, 2943; No 126 of 24.11.2017, pp 7117, 7136, 7155, 7175, 7182, 7185, 7191,
7199; No 129 of 1.12.2017, p 7393; No 63 of 22.6.2018, pp 3943, 3949; No 138 of 14.12.2018, n2018-4198, n2018-4199,
n2018-4202, n2018-4203, n2018-4205, n2018-4206, n2018-4207, n2018-4208, n2018-4209; No 77 of 19.7.2019,
n2019-2120; No 180 of 20.12.2019, n2019-4064, n2019-4065, n2019-4066, n2019-4069, n2019-4070, n2019-4071,
n2019-4072, n2019-4074; No 52 of 20.3.2020, pp 996, 1001, 1008, 1016, 1024, n2020-795, n2020-796, n2020-797,
n2020-798, n2020-799; No 83 of 17.4.2020, pp 1397, 1404, 1412, 1423, 1427, 1453, 1481, n2020-1052, n2020-1053,
n2020-1054, n2020-1056, n2020-1057, n2020-1058, n2020-1059; No 358 of 4.12.2020, n2020-4686, n2020-4687,
n2020-4688 and No 384 of 18.12.2020, n2020-4829, n2020-4830. n2020-4831, n2020-4832.

For sec 64 orders see GGs No 132 of 29.8.2003, p 8958 and No 116 of 16.9.2005, p 7450.

For sec 82 (construction of adjustable amounts) notices see GGs No 150 of 25.9.1987, p 5480; No 66 of 31.3.1988, p 2066;
No 149 0f 30.9.1988, p 5151; No 32 of 17.3.1989, pp 1431, 1432; No 98 0f 29.9.1989, pp 7781, 7782; No 39 of 16.3.1990,
pp 2223, 2224; No 115 0f 21.9.1990, pp 8575, 8576; No 48 0f 22.3.1991, pp 2390, 2391; No 132 0f 20.9.1991, pp 8175,
8176; No 38 0f 20.3.1992, p 1946 (and see correction notice in GG No 51 of 24.4.1992, p 2957); No 119 of 25.9.1992, pp
7122, 7123; No 26 of 19.3.1993, pp 1289, 1290; No 104 of 24.9.1993, pp 6032, 6033; No 46 of 18.3.1994, pp 1231, 1232;
No 132 0£30.9.1994, pp 6140, 6141; No 32 of 17.3.1995, pp 1596, 1597; No 116 0f 22.9.1995, pp 6900, 6901; No 35 of
22.3.1996, pp 1268, 1269; No 107 of 20.9.1996, p 6490; No 31 of 27.3.1997, pp 1776, 1777 (and see erratum in GG No 40
of 18.4.1997, p 2104); No 102 of 19.9.1997, pp 8158, 8159; No 56 of 20.3.1998, pp 1769, 1770; No 135 of 18.9.1998, p
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7640; No 32 of 12.3.1999, pp 2235, 2236 (and see erratum in GG No 47 of 16.4.1999, p 2779); No 109 of 17.9.1999, pp
8979, 8980; No 37 of 17.3.2000, pp 1963, 1964; No 127 of 29.9.2000, pp 10822, 10823, 10895, 10896; No 57 of
23.3.2001, pp 1461, 1462; No 59 of 14.3.2002, pp 1689, 1690; No 65 of 22.3.2002, pp 1724, 1725; No 154 0f 27.9.2002,
pp 8392, 8393; No 54 0f 28.2.2003, pp 3561, 3562; No 137 of 5.9.2003, pp 9208, 9209; No 51 of 5.3.2004, pp 1030, 1031;
No 143 of 10.9.2004, pp 7513, 7514; No 34 of 18.3.2005, pp 797, 798; No 111 of 2.9.2005, pp 7223, 7224; No 32 of
10.3.2006, pp 1183, 1184; No 116 of 15.9.2006, p 8068; No 33 0f 23.2.2007, p 1114; No 127 of 21.9.2007, pp 7218, 7219,
7267; No 30 of 7.3.2008, pp 1439, 1440; No 100 of 22.8.2008, pp 7899, 7900; No 52 of 20.3.2009, pp 1449, 1450; No 111
0f 7.8.2009, p 4764; No 34 of 26.2.2010, p 1104; No 108 of 27.8.2010, p 4293; No 24 of 4.3.2011, pp 1690, 1691; No 90 of
16.9.2011, pp 5563, 5564; No 21 of 24.2.2012, pp 550, 551; No 92 of 14.9.2012, pp 3985, 3986; No 41 of 28.3.2013, pp
714, 715; No 119 0f 27.9.2013, pp 4243, 4244, 4245, 4246, 4248; No 31 of 28.3.2014, pp 1068, 1069; No 77 of 19.9.2014,
pp 3247, 3248; No 28 0f 27.3.2015, pp 880, 881, 883; No 83 0f 25.9.2015, pp 3032, 3033, 3034, 3035; No 20 of 18.3.2016,
pp 488, 489, 490, 491; No 80 0f 30.9.2016, pp 2704, 2705, 2707; No 31 of 10.3.2017, pp 637, 639; No 101 of 15.9.2017,
pp 5115, 5116, 5117, 5118; No 32 of 16.3.2018, pp 1685, 1686, 1687, 1688, 1689 and No 87 of 7.9.2018, p 5909-5912.

For sec 168 (insurance premiums orders) see GGs No 103 of 18.6.1987, pp 2947-2989; No 109 of 30.6.1988, pp
3431-3461 (and see determination in GG No 80 of 23.6.1989, p 3801); No 80 of 23.6.1989, pp 3775-3801 (and see
determination in GG No 78 of 15.6.1990, p 5059); No 78 of 15.6.1990, pp 5033-5058 (and see determination in GG No 95
0f21.6.1991, p 4810); No 95 of 21.6.1991, pp 4782—-4809 (and see determination in GG No 70 of 15.6.1992, p 4049); No
20 of 14.2.1992, p 865; No 70 of 15.6.1992, p 4021 (and see correction notice in GG No 70 of 15.6.1992, p 4056, and see
determination in GG No 60 of 18.6.1993, p 2892); No 60 of 18.6.1993, p 2861 (and see determination in GG No 82 of
24.6.1994, p 3095); No 82 0f 24.6.1994, p 3065 (and see determination in GG No 73 of 16.6.1995, p 3145); No 73 of
16.6.1995, p 3115 (and see determination in GG No 76 of 26.6.1996, p 3267); No 76 0f 26.6.1996, p 3235 (and see
determination in GG No 65 of 20.6.1997, p 4432); No 65 of 20.6.1997, p 4399 (and see determination in GG No 97 of
26.6.1998, p 4916); No 97 0f 26.6.1998, p 4865 (and see determination in GG No 72 0f 25.6.1999, p 4335); No 72 of
25.6.1999, p 4284 (and see determination in GG No 75 of 23.6.2000, p 5322); No 75 0f 23.6.2000, p 5250 (and see
determination in GG No 99 of 22.6.2001, p 4229); No 99 of 22.6.2001, p 3799 (and see determination in GG No 97 of
14.6.2002, p 4179); No 97 of 14.6.2002, p 3700 (and see determination in GG No 96 of 12.6.2003, p 5605); No 96 of
12.6.2003, p 5101 (see also GGs No 138 of 12.9.2003, p 9238 and No 102 of 24.6.2004, p 4352, and see determination in
GG No 102 0f 24.6.2004, p 4351); No 102 of 24.6.2004, p 3821 (and see determination in GG No 75 0f 22.6.2005, p
2925); No 75 0f 22.6.2005, p 2513 (see also GGs No 78 of 29.6.2005, p 3200; No 155 of 14.12.2005, p 10412 and No 66 of
19.5.2006, p 3099, and see determination in GG No 70 of 26.5.2006, p 3233); No 155 of 14.12.2005, p 10415 (see also
GGs No 155 of 14.12.2005, p 10853 and No 66 of 19.5.2006, p 3102, and see determinations in GG No 70 of 26.5.2006, pp
3234, 3235); No 70 of 26.5.2006, p 3255 (see also GG No 185 of 15.12.2006, p 11519, and see determination in GG No 73
0f 1.6.2007, p 3582); No 185 of 15.12.2006, p 11067 (and see determination in GG No 73 of 1.6.2007, p 3602); No 73 of
1.6.2007, p 3127 (see also GGs No 101 of 17.8.2007, p 5776 and No 179 of 7.12.2007, p 9249, and see determination in
GG No 65 0of 6.6.2008, p 4574); No 179 of 7.12.2007, p 8795 (and see determination in GG No 65 of 6.6.2008, p 4594); No
65 0f 6.6.2008, p 4149; No 69 of 8.5.2009, p 1973; No 86 of 11.6.2009, p 2599; No 81 of 18.6.2010, pp 2463, 2867; No 56
0f10.6.2011, pp 3593, 3997; No 66 of 27.6.2012, pp 2567 (see also GG No 130 of 21.12.2012, p 5087), 2976 (and see
erratum in GG No 72 of 13.7.2012, p 3355), GG No 58 of 10.5.2013, pp 1697 (and see determinations in GG No 49 of
30.5.2014, p 1808 and GG No 56 of 25.6.2014, p 2266), 2112, GG No 146 0of 31.10.2013, p 4635 (and see determinations
in GG No 49 of 30.5.2014, p 1808 and GG No 56 0f 25.6.2014, p 2266) and No 56 of 25.6.2014, p 2240. For insurance
premiums orders, and determinations under those orders, on and after 1.7.2014, see the orders listed on
www.legislation.nsw.gov.au

Note

From April 2021, PCO is no longer updating notes in provisions of in force titles about related gazette notices. To search for related gazette notices, please
use the Gazette Search functionality.
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Workers Compensation Act 1987 No 70. Assented to 10.6.1987. Date of commencement (secs 1, 2, 8 and Parts 19 and 20 of Sch
6 excepted), 30.6.1987, sec 2 (2) and GG No 102 of 17.6.1987, p 2945; date of commencement of sec 8, 12.6.1987, sec 2 (2)
and GG No 97 of 12.6.1987, p 2849. This Act has been amended as follows—

1987 No 209  Statute Law (Miscellaneous Provisions) Act (No 2) 1987. Assented to 9.12.1987.

Date of commencement of Sch 41, 30.6.1987, sec 2 (5).

No 223 Workers Compensation (Police Force) Amendment Act 1987. Assented to 9.12.1987.
Date of commencement, 1.4.1988, sec 2.
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No 238  Miscellaneous Acts (Victims Compensation) Repeal and Amendment Act 1987. Assented to
16.12.1987.
Date of commencement of Sch 1, 15.2.1988, sec 2 and GG No 28 of 12.2.1988, p 832.

1988 No 20  Statute Law (Miscellaneous Provisions) Act 1988. Assented to 28.6.1988.
Date of commencement of Sch 20, except as provided by sec 2 (6), assent, sec 2 (1).

No 103 Miscellaneous Acts (Motor Accidents) Amendment Act 1988. Assented to 21.12.1988. The matter in
Schedule 1 relating to the Workers Compensation Act 1987 was not commenced and was repealed
by the Motor Accidents (Amendment) Act 1989.

No 132 Workers Compensation (Amendment) Act 1988. Assented to 30.12.1988.
Date of commencement of Sch 1, Sch 1 (17) and (18) (b) excepted, 1.7.1989, sec 2 (1) and GG No
81 0f 30.6.1989, p 3822; date of commencement of Sch 1 (17) and (18) (b), assent, sec 2 (2) (a).

1989 No 34  Public Accountants Registration (Repeal and Amendment) Act 1989. Assented to 10.5.19809.
Date of commencement, 1.7.1989, sec 2 and GG No 81 of 30.6.1989, p 3821.

No 47 Motor Accidents (Amendment) Act 1989. Assented to 16.5.1989.
Date of commencement of Sch 3, assent, sec 2 (1).

No 79 Miscellaneous Acts (Industrial and Commercial Training) Amendment Act 1989. Assented to
2.6.1989.
Date of commencement, 1.7.1989, sec 2 and GG No 81 0of 30.6.1989, p 3819.

No 105  Miscellaneous Acts (Public Sector Executives Employment) Amendment Act 1989. Assented to
15.8.1989.
Date of commencement of Sch 1 in so far as it amends the Workers Compensation Act 1987,
1.10.1989, sec 2 and GG No 98 0 29.9.1989, p 7742.

No 119 Workers Compensation (Compensation Court) Amendment Act 1989. Assented to 24.8.1989.
Date of commencement, Sch 1 (32) (h) excepted, 1.10.1989, sec 2 (1) and GG No 94 of 15.9.1989,
p 6958; date of commencement of Sch 1 (32) (h), assent, sec 2 (2).

No 121 WorkCover Legislation (Amendment) Act 1989. Assented to 24.8.1989.
Date of commencement, 1.1.1990, sec 2 and GG No 124 of 22.12.1989, p 11040.

No 130 Miscellaneous Acts (Higher Education) Repeal and Amendment Act 1989. Assented to 30.8.1989.
Date of commencement of Sch 1, 1.8.1990, sec 2 (2) and GG No 85 0of 6.7.1990, p 6235.

No 133 Workers Compensation (Benefits) Amendment Act 1989. Assented to 5.9.1989.
Date of commencement of Schs 1, 4 (1) (g) and (h), (2), (3) (a) and (10) and 8 (5), 1.2.1990, sec 2
(1) and GG No 124 0f22.12.1989, p 11041; date of commencement of Schs 2 and 3, 30.6.1989, sec
2 (2); date of commencement of Schs 4 (1) (a)—(f), (3) (b), (8) and (9), 6, 7 and 8 (cl (5) excepted),
1.10.1989, sec 2 (1) and GG No 98 0f 29.9.1989, p 7777; date of commencement of Sch 4 (4)—(7)
and (11), 25.5.1992, sec 2 (1) and GG No 55 of 1.5.1992, p 2988. Amended by Workers
Compensation (Amendment) Act 1989 No 214 (which repealed Sch 5).

No 192 Fire Brigades Act 1989. Assented to 19.12.1989.
Date of commencement, 1.1.1990, sec 2 and GG No 124 of 22.12.1989, p 11025.

No 214 Workers Compensation (Amendment) Act 1989. Assented to 21.12.1989.
Date of commencement, 31.3.1990, sec 2 and GG No 39 of 16.3.1990, p 2211.

1990 No 46  Statute Law (Miscellaneous Provisions) Act 1990. Assented to 22.6.1990.
Date of commencement of the provisions of Sch 1 relating to the Workers Compensation Act 1987,
the amendments to secs 72, 151D, 151Z and 231 and to Parts 3, 4, 6 and 7 of Sch 6 excepted,
assent, sec 2; date of commencement of amendment to sec 72, 1.10.1989, Sch 1; date of
commencement of amendments to secs 151D, 151Z and 231, 1.2.1990, Sch 1; date of
commencement of amendments to Parts 3, 4, 6 and 7 of Sch 6, 30.6.1987, Sch 1.
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No 48  Police and Superannuation Legislation (Amendment) Act 1990. Assented to 26.6.1990.
Date of commencement, 1.7.1990, sec 2 and GG No 82 0f 29.6.1990, p 5409.

No 108  Statute Law (Miscellaneous Provisions) Act (No 2) 1990. Assented to 13.12.1990.
Date of commencement of the provisions of Sch 1 relating to the Workers Compensation Act 1987,
assent, sec 2.

1991 No2 Workers Compensation (Amendment) Act 1991. Assented to 26.3.1991.
Date of commencement, Schs 1 (2), 2 and 4 (1) and (5) excepted, 1.7.1991, sec 2 (1) and GG No 95
0f21.6.1991, p 4777, date of commencement of Sch 1 (2), 6.6.1992, sec 2 (1) and GG No 66 of
5.6.1992, p 3741; date of commencement of Sch 2, 1.2.1990, sec 2 (2); date of commencement of
Sch 4 (1), 18.10.1991, sec 2 (1) and GG No 139 0f 4.10.1991, p 8508; date of commencement of
Sch 4 (5), 21.6.1991, sec 2 (1) and GG No 95 of 21.6.1991, p 4777.

No 17 Statute Law (Miscellaneous Provisions) Act 1991. Assented to 3.5.1991.
Date of commencement of the provision of Sch 2 relating to the Workers Compensation Act 1987,
assent, sec 2.

No 34 Industrial Relations Act 1991. Assented to 11.11.1991.
Date of commencement, 31.3.1992, sec 2 and GG No 40 of 27.3.1992, p 1978.

No 94  Statute Law (Miscellaneous Provisions) Act (No 2) 1991. Assented to 17.12.1991.
Date of commencement of item (1) of the provisions of Sch 1 relating to the Workers
Compensation Act 1987, 1.7.1990, Sch 1; date of commencement of items (2), (5) and (7)—(9) of
those provisions, 1.2.1992, Sch 1 and GG No 15 of 31.1.1992, p 507; date of commencement of
items (3) and (4) (b) of those provisions, 1.2.1990, Sch 1; date of commencement of items (4) (a)
and (10) of those provisions, assent, Sch 1; date of commencement of item (6) of those provisions,
1.7.1992, Sch 1 and GG No 51 of 24.4.1992, p 2859.

No 99 Workers Compensation (Benefits) Amendment Act 1991. Assented to 17.12.1991.
Date of commencement of Schs 1, 2, 3 (3) and 4, 1.2.1992, sec 2 and GG No 15 of 31.1.1992, p
518; date of commencement of Sch 3 (1) and (2), 1.7.1992, sec 2 and GG No 66 of 5.6.1992, p
3742.

No 100  Workers Compensation Legislation (Amendment) Act 1991. Assented to 17.12.1991.
Date of commencement of Sch 2, 1.2.1992, sec 2 (1) and GG No 12 0f24.1.1992, p 395.

1992 No 29 Mining Act 1992. Assented to 18.5.1992.
Date of commencement, 21.8.1992, sec 2 and GG No 101 0f 20.8.1992, p 5905.

No 36 Workers Compensation Legislation (Amendment) Act 1992. Assented to 18.5.1992.
Date of commencement of Sch 1, 30.6.1992, sec 2 and GG No 72 of 19.6.1992, p 4069.

No 57  Statute Law (Miscellaneous Provisions) Act (No 2) 1992. Assented to 8.10.1992.
Date of commencement of the provision of Sch 2 relating to the Workers Compensation Act 1987,
assent, Sch 2.

1993 No 47 Statute Law (Penalties) Act 1993. Assented to 15.6.1993.
Date of commencement, assent, sec 2.

No 87 Legal Profession Reform Act 1993. Assented to 29.11.1993.
Date of commencement of Sch 6, 1.7.1994, sec 2 and GG No 78 of 10.6.1994, p 2763.

No 108  Statute Law (Miscellaneous Provisions) Act (No 2) 1993. Assented to 2.12.1993.
Date of commencement of the provisions of Sch 2 relating to the Workers Compensation Act 1987,
assent, Sch 2.

1994 No 6 Workers Compensation Legislation (Miscellaneous Amendments) Act 1994. Assented to 2.5.1994.
Date of commencement of Schs 1 and 2 (Sch 2 (13) excepted), assent, sec 2; date of
commencement of Sch 2 (13), 1.9.1994, sec 2 and GG No 104 of 12.8.1994, p 4226.
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No 10 Workers Compensation Legislation (Amendment) Act 1994. Assented to 4.5.1994.
Date of commencement, 1.9.1994, sec 2 and GG No 104 of 12.8.1994, p 4225.

No 13 Mines Rescue Act 1994. Assented to 10.5.1994.
Date of commencement, 8.7.1994, sec 2 and GG No 90 of 8.7.1994, p 3463.

No 95 Statute Law (Miscellaneous Provisions) Act (No 2) 1994. Assented to 12.12.1994.
Date of commencement of the provision of Sch 2 relating to the Workers Compensation Act 1987,
assent, Sch 2.

1995 No 16 Statute Law (Miscellaneous Provisions) Act 1995. Assented to 15.6.1995.
Date of commencement of Sch 2.29, assent, Sch 2.

No 30 Workers Compensation Legislation Amendment Act 1995. Assented to 19.6.1995.
Date of commencement of Schs 1, 2, 4, 5 and 7-12, 1.9.1995, sec 2 and GG No 105 of 1.9.1995, p
5049; Sch 3 was not commenced and was repealed by the WorkCover Legislation Amendment Act
1995 No 89; Sch 6 was not commenced and was repealed by the Workers Compensation
Legislation Amendment Act 2002 No 124.

No 89 WorkCover Legislation Amendment Act 1995. Assented to 20.12.1995.
Date of commencement of Sch 1 (except so much of item [6] as inserts section 11A (2), item [30],
so much of item [43] as inserts section 94A (5) and (6), items [49], [50], [70] and [78], item [106]
to the extent that it inserts clause 9 of Part 6 of Sch 6 to the Workers Compensation Act 1987 and
item [112]), 1.1.1996, sec 2 (1) and GG No 155 0f 20.12.1995, p 8675; so much of item [6] as
inserts section 11A (2), so much of item [43] as inserts section 94A (5) and (6), items [49] and [50]
were not commenced and were repealed by the WorkCover Legislation Amendment Act 1996; date
of commencement of item [30] and item [106] to the extent that it inserts clause 9 of Part 6 of Sch 6
to the Workers Compensation Act 1987, assent, sec 2 (2); date of commencement of item [70],
1.2.1996, sec 2 (1) and GG No 155 0f 20.12.1995, p 8675; date of commencement of item [78],
1.11.1996, sec 2 (1) and GG No 89 of 26.7.1996, p 4355; date of commencement of item [112],
20.12.1995, sec 2 (1) and GG No 155 0f20.12.1995, p 8675. Amended by WorkCover Legislation
Amendment Act 1996 No 120. Assented to 3.12.1996. Date of commencement of Sch 2.6,
12.1.1997, sec 2 and GG No 4 of 10.1.1997, p 49.

1996 No 17 Industrial Relations Act 1996. Assented to 13.6.1996.
Date of commencement of Sch 5.17, 2.9.1996, sec 2 and GG No 99 of 30.8.1996, p 4983.

No 24  Financial Institutions (Miscellaneous Amendments) Act 1996. Assented to 21.6.1996.
Date of commencement, 12.7.1996, sec 2 and GG No 84 of 12.7.1996, p 3984.

No 37 Thoroughbred Racing Board Act 1996 (formerly AJC Principal Club Act 1996). Assented to
25.6.1996.
Date of commencement of Sch 2.12, 1.7.1998, sec 2 and GG No 97 of 26.6.1998, p 4431.
Amended by AJC Principal Club Amendment Act 1997 No 24. Assented to 25.6.1997. Date of
commencement, assent, sec 2.

No 120  WorkCover Legislation Amendment Act 1996. Assented to 3.12.1996.
Date of commencement of Sch 1 (Sch 1.1, 1.9, 1.14 and 1.19 [8] excepted), 12.1.1997, sec 2 and
GG No 4 0f 10.1.1997, p 49; date of commencement of Sch 1.1 and 1.9, 1.3.1997, sec 2 and GG
No 4 0f 10.1.1997, p 49; date of commencement of Sch 1.14, 1.6.1997, sec 2 and GG No 4 of
10.1.1997, p 49; Sch 1.19 [8] was not commenced and the Act was repealed by the Starute Law
(Miscellaneous Provisions) Act 2011 No 27.

No 121 Statute Law (Miscellaneous Provisions) Act (No 2) 1996. Assented to 3.12.1996.
Date of commencement of Sch 4.63, 4 months after assent, sec 2 (4).

1997 No 4 Workers Compensation Amendment Act 1997. Assented to 23.4.1997.
Date of commencement of Sch 1 [1], 12.1.1997, sec 2 (2) and GG No 4 of 10.1.1997, p 49; date of
commencement of Sch 1 [2] [3], 3.12.1996, sec 2 (1).
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No 134

No 154

1998 No 85

No 120

No 130

1999 No 19

No 24

No 31

No 41

2000 No 31

No 44

No 46

No 87

No 111

WorkCover Legislation Amendment Act 1997. Assented to 16.12.1997.

Date of commencement, Sch 1 [26]-[28] excepted, 6.2.1998, sec 2 and GG No 22 of 6.2.1998, p
525; date of commencement of Sch 1 [26]-[28], 1.1.1998, sec 2 and GG No 149 of 19.12.1997, p
10098.

Health Services Act 1997. Assented to 19.12.1997.
Date of commencement, 1.7.1998, sec 2 and GG No 97 0f 26.6.1998, p 4423.

Workers Compensation Legislation Amendment Act 1998. Assented to 14.7.1998.

Date of commencement, Sch 1 [19] [63] (to the extent to which it repeals Div 6 of Part 4) [66] and
[67] excepted, 1.8.1998, sec 2 (1); date of commencement of Sch 1 [19] [66] and [67], 1.9.1998,
sec 2 (2); Sch 1 [63] (to the extent to which it repeals Div 6 of Part 4) was not commenced and was
repealed by the Statute Law (Miscellaneous Provisions) Act (No 2) 2000 No 93. Amended by
Statute Law (Miscellaneous Provisions) Act (No 2) 1998 No 120. Assented to 26.11.1998. Date of
commencement of Sch 1.47, 1.8.1998, Sch 1.47. Amended by Workers Compensation Legislation
Amendment Act 1999 No 24. Assented to 7.7.1999. Date of commencement, 1.9.1999, sec 2 and
GG No 98 0f 27.8.1999, p 6690.

Statute Law (Miscellaneous Provisions) Act (No 2) 1998. Assented to 26.11.1998.
Date of commencement of Sch 2, assent, sec 2 (1).

Workers Compensation Legislation Amendment (Dust Diseases and Other Matters) Act 1998.
Assented to 26.11.1998.
Date of commencement, 1.12.1998, sec 2 and GG No 165 of 27.11.1998, p 9016.

Road Transport Legislation Amendment Act 1999. Assented to 1.7.1999.
Date of commencement of Sch 2, 1.12.1999, sec 2 (1) and GG No 133 0f 26.11.1999, p 10863.

Workers Compensation Legislation Amendment Act 1999. Assented to 7.7.1999.
Date of commencement, 1.9.1999, sec 2 and GG No 98 0f 27.8.1999, p 6690.

Statute Law (Miscellaneous Provisions) Act 1999. Assented to 7.7.1999.
Date of commencement of Sch 2.44, assent, sec 2 (2).

Motor Accidents Compensation Act 1999. Assented to 8.7.1999.
Date of commencement of Sch 4.17, 5.10.1999, sec 2 and GG No 104 of 10.9.1999, p 8699.

Courts Legislation Amendment Act 2000. Assented to 14.6.2000.
Date of commencement of Sch 15, 25.9.2000, sec 2 (1) and GG No 125 0f22.9.2000, p 10678.

Intergovernmental Agreement Implementation (GST) Act 2000. Assented to 27.6.2000.
Date of commencement of Sch 12, 30.6.2000, sec 2 (2).

Workplace Injury Management and Workers Compensation Amendment (Private Insurance) Act
2000. Assented to 27.6.2000.
Date of commencement, assent, sec 2.

Workers Compensation Legislation Amendment Act 2000. Assented to 6.12.2000.

Date of commencement of Schs 1.2, 10.2, 11.2, 12.2, 14.2, 16.2, 17.2 and 19.2, 1.1.2001, sec 2 (1)
and GG No 168 of 22.12.2000, p 13475; date of commencement of Schs 3.2, 13.2, 20.1, 21.2,22.2
and 23.2 [4], 4.3.2001, sec 2 (1) and GG No 41 of 23.2.2001, p 780; date of commencement of
Schs 4 and 23.2 [1]3], 2.4.2001, sec 2 (1) and GG No 41 0f23.2.2001, p 780; Sch 5 was not
commenced and was repealed by the Workers Compensation Legislation Further Amendment Act
2001 No 94; date of commencement of Sch 8.2, 16.2.2001, sec 2 (1) and GG No 37 0f 9.2.2001, p
567; Sch 9 was not commenced and the Act was repealed by the Fair Trading Legislation
Amendment (Reform) Act 2018 No 65.

Law Reform (Miscellaneous Provisions) Amendment Act 2000. Assented to 20.12.2000.
Date of commencement, 22.1.2001, sec 2 and GG No 20 of 19.1.2001, p 130.
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2001 No 34 Corporations (Consequential Amendments) Act 2001. Assented to 28.6.2001.
Date of commencement of Sch 4.74, 15.7.2001, sec 2 (1) and Commonwealth Gazette No S 285 of
13.7.2001.

No 61 Workers Compensation Legislation Amendment Act 2001. Assented to 17.7.2001.
Date of commencement of Schs 1, 2.1 [2] and [3], 3.1, 4.1 [1]-[3] and 6.1, 1.1.2002, sec 2 (1) and
GG No 195A 0f21.12.2001, p 10173; date of commencement of Schs 2.1 [1], 4.1 [4] and 5.1,
5.10.2001, sec 2 (1) and GG No 152 of 5.10.2001, p 8487.

No 80  Apprenticeship and Traineeship Act 2001. Assented to 1.11.2001.
Date of commencement, 1.1.2002, sec 2 and GG No 196 of 21.12.2001, p 10436.

No 94 Workers Compensation Legislation Further Amendment Act 2001. Assented to 6.12.2001.
Date of commencement of Schs 1.1 and 4 [14] (to the extent that it inserts cll 9-11 of Part 18C of
Sch 6), 9.00 am on the day on which the Bill for this Act was introduced into Parliament (ie
27.11.2001), sec 2 (2); date of commencement of Schs 2, 3, 4 (except Sch 4 [14] (to the extent that
it inserts cll 9—11 of Part 18C of Sch 6)), 5.1, 6.1, 8, 9 and 10.1, 1.1.2002, sec 2 (1) and GG No
195A 0f 21.12.2001, p 10175.

No 107 Coal Industry Act 2001. Assented to 14.12.2001.
Date of commencement, 1.1.2002, sec 2 and GG No 199 of 28.12.2001, p 10826.

No 112 Statute Law (Miscellaneous Provisions) Act (No 2) 2001. Assented to 14.12.2001.
Date of commencement of Sch 2.42, 15.7.2001, Sch 2.42.

2002 No 23 Compensation Court Repeal Act 2002. Assented to 21.6.2002.
Date of commencement of Sch 1.11 [1] and [2], 4.10.2002, sec 2 (2) and GG No 163 0f 4.10.2002,
p 8557; date of commencement of Sch 1.11 [3] and [4], 1.1.2004, sec 2 (2).

No 26  Financial Services Reform (Consequential Amendments) Act 2002. Assented to 21.6.2002.
Date of commencement of Sch 2.13, assent, sec 2 (1).

No 53 Statute Law (Miscellaneous Provisions) Act 2002. Assented to 4.7.2002.
Date of commencement of Sch 1.28, assent, sec 2 (2).

No 123 Workers Compensation Amendment (Terrorism Insurance Arrangements) Act 2002. Assented to
16.12.2002.
Date of commencement, 20.12.2002, sec 2 and GG No 263 0f 20.12.2002, p 10756.

No 124 Workers Compensation Legislation Amendment Act 2002. Assented to 16.12.2002.
Date of commencement of Sch 1, 1.1.2006, sec 2 and GG No 157 of 16.12.2005, p 10883; Sch 2
[1]-[3][8] and [11] were not commenced and the Act was repealed by the Workers Compensation
Legislation Amendment Act 2006 No 25; date of commencement of Sch 2 [4]-[7] and [12],
30.6.2003, sec 2 and GG No 104 0f 27.6.2003, p 5982; date of commencement of Sch 2 [9] and
[10], 1.7.2003, sec 2 and GG No 104 of 27.6.2003, p 5982; date of commencement of Sch 4.2,
1.9.2003, sec 2 and GG No 104 of 27.6.2003, p 5982.

No 129 Coal Mine Health and Safety Act 2002. Assented to 16.12.2002.
Date of commencement of Sch 2.18, 23.12.2006, sec 2 and GG No 189 of 22.12.2006, p 11542.
Amended by Mine Health and Safety Act 2004 No 74. Assented to 28.9.2004. Date of
commencement of Sch 3 [67], 22.12.2006, sec 2 and GG No 189 of 22.12.2006, p 11544.

2003 No 29 Workers Compensation Legislation Amendment Act 2003. Assented to 8.7.2003.
Date of commencement of Sch 1, 1.8.2003, sec 2 and GG No 121 of 1.8.2003, p 7530.
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No 81 Workers Compensation Amendment (Insurance Reform) Act 2003. Assented to 27.11.2003.
Date of commencement of Sch 1, 18.2.2005, sec 2 and GG No 26 of 18.2.2005, p 410; date of
commencement of Sch 2 [1] [2] and [28]-[73], 1.7.2005, sec 2 and GG No 81 of 1.7.2005, p 3311;
date of commencement of Sch 2 [3]-[27], 1.7.2007, sec 2 and GG No 83 0f 29.6.2007, p 3968.
Amended by Workers Compensation Legislation Amendment Act 2004 No 56. Assented to
6.7.2004. Date of commencement of Sch 4, 18.2.2005, sec 2 and GG No 26 of 18.2.2005, p 409.
Amended by Statute Law (Miscellaneous Provisions) Act (No 2) 2005 No 98. Assented to
24.11.2005. Date of commencement of Sch 2.73, immediately before the commencement of Sch 2
[60] to the Workers Compensation Amendment (Insurance Reform) Act 2003 (that provision
commenced on 1.7.2005, see GG No 81 of 1.7.2005, p 3311), Sch 2.73.

No 97 Workers Compensation Legislation Amendment (Trainees) Act 2003. Assented to 10.12.2003.
Date of commencement, 1.1.2004, sec 2.

2004 No 55 Statute Law (Miscellaneous Provisions) Act 2004. Assented to 6.7.2004.
Date of commencement of Sch 3, assent, sec 2 (1).

No 56 Workers Compensation Legislation Amendment Act 2004. Assented to 6.7.2004.
Date of commencement of Sch 1 [1] [2] and [5], 9.7.2004, sec 2 (1) and GG No 117 0f 9.7.2004, p
5772; date of commencement of Sch 1 [3] [4] [6] and [7], 3.6.2004 (the date on which the Bill for
the Act was introduced into Parliament), sec 2 (2).

No 77 Motor Accidents Legislation Amendment Act 2004. Assented to 11.10.2004.
Date of commencement, assent, sec 2.

No 106  NSW Self Insurance Corporation Act 2004. Assented to 15.12.2004.
Date of commencement, 1.4.2005, sec 2 and GG No 38 of 1.4.2005, p 950.

No 111 Workers Compensation and Other Legislation Amendment Act 2004. Assented to 15.12.2004.
Date of commencement of Sch 2, Sch 2 [3] excepted, assent, sec 2 (1); date of commencement of
Sch 2 [3], 16.9.2005, sec 2 (2) and GG No 116 of 16.9.2005, p 7433.

2005 No 28 Civil Procedure Act 2005. Assented to 1.6.2005.
Date of commencement of Sch 5.53, 15.8.2005, sec 2 (1) and GG No 100 of 10.8.2005, p 4205.

No 64 Statute Law (Miscellaneous Provisions) Act 2005. Assented to 1.7.2005.
Date of commencement of Sch 1.49, assent, sec 2 (2).

No 113 Workers Compensation Legislation Amendment (Miscellaneous Provisions) Act 2005. Assented to
7.12.2005.
Date of commencement of Schs 1.2 and 3.2 (except Sch 3.2 [1] and [5]), 1.11.2006, sec 2 (1) and
GG No 129 0f 27.10.2006, p 9177; date of commencement of Sch 2.2 [1]-[6], 1.1.20006, sec 2 (1)
and GG No 155 of 14.12.2005, p 10411; date of commencement of Sch 2.2 [7], 15.9.2006, sec 2 (1)
and GG No 116 of 15.9.2006, p 7970; date of commencement of Sch 2.2 [8], 13.10.2006, sec 2 (1)
and GG No 123 of 13.10.2006, p 8709; date of commencement of Sch 3.2 [1], 1.1.2006, sec 2 (2);
Sch 3.2 [5] was not commenced and the subschedule was repealed by the Statute Law
(Miscellaneous Provisions) Act 2011 No 27; date of commencement of Sch 4, assent, sec 2 (3).

2006 No 17 Motor Accidents Compensation Amendment Act 2006. Assented to 8.5.2006.
Date of commencement of Sch 2, 1.10.2006, sec 2 and GG No 103 of 18.8.2006, p 6236.

No 25 Workers Compensation Legislation Amendment Act 2006. Assented to 17.5.2006.
Date of commencement, except Sch 1 [4]-[6] [7] (in so far as it inserts secs 175G, 175H and 175J)
and [9], 2.6.2006, sec 2 and GG No 72 of 2.6.2006, p 3731; date of commencement of Sch 1
[4]-[6] [7] (in so far as it inserts secs 175G, 175H and 175J) and [9], 30.6.2006, sec 2 and GG No
72 0f 2.6.2006, p 3731.

No 97 Industrial Relations Further Amendment Act 2006. Assented to 27.11.2006.
Date of commencement of Sch 3, 1.12.2006, sec 2 and GG No 168 of 1.12.2006, p 10087.
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No 98 Workers Compensation Amendment (Permanent Impairment Benefits) Act 2006. Assented to
27.11.2006.
Date of commencement, 1.1.2007, sec 2.

2007 No 21 Payroll Tax Act 2007. Assented to 4.7.2007.
Date of commencement, 1.7.2007, sec 2.

No 27  Statute Law (Miscellaneous Provisions) Act 2007. Assented to 4.7.2007.
Date of commencement of Sch 1.55 [1]-[3] and [6], assent, sec 2 (2); date of commencement of
Sch 1.55 [4] [5] and [7]-[9], 1.7.2008, Sch 1.55 and Commonwealth FRLI F2008L02273.

No 82 Statute Law (Miscellaneous Provisions) Act (No 2) 2007. Assented to 7.12.2007.
Date of commencement of Sch 4, assent, sec 2 (1).

No 94 Miscellaneous Acts (Local Court) Amendment Act 2007. Assented to 13.12.2007.
Date of commencement of Sch 3, 6.7.2009, sec 2 and 2009 (314) LW 3.7.2009.

2008 No 22 Workers Compensation Amendment Act 2008. Assented to 20.5.2008.
Date of commencement, assent, sec 2.

No 42 Workers Compensation Legislation Amendment (Financial Provisions) Act 2008. Assented to
25.6.2008.
Date of commencement of Sch 2, 1.7.2008, sec 2 (1).

No 118  Workers Compensation Legislation Amendment (Benefits) Act 2008. Assented to 10.12.2008.
Date of commencement, assent, sec 2.

2009 No 32 Industrial Relations Amendment (Jurisdiction of Industrial Relations Commission) Act 2009.
Assented to 9.6.2009.
The Act was not commenced and was repealed by the Industrial Relations Amendment (Industrial
Court) Act 2016 No 48.

No 49 NSW Trustee and Guardian Act 2009. Assented to 26.6.2009.
Date of commencement, 1.7.2009, sec 2 and 2009 (305) LW 1.7.2009.

No 96 Public Sector Restructure (Miscellaneous Acts Amendments) Act 2009. Assented to 30.11.2009.
Date of commencement of Sch 29, assent, sec 2 (1).

2010 No 19 Relationships Register Act 2010. Assented to 19.5.2010.
Date of commencement of Sch 3, assent, sec 2 (2).

No 34  Health Practitioner Regulation Amendment Act 2010. Assented to 15.6.2010.
Date of commencement of Sch 2, 1.7.2010, sec 2 (2).

No 57 Personal Property Securities Legislation Amendment Act 2010. Assented to 28.6.2010.
Date of commencement of Sch 1.27, 30.1.2012, sec 2 and 2011 (661) LW 16.12.2011.

No 59  Statute Law (Miscellaneous Provisions) Act 201(0. Assented to 28.6.2010.
Date of commencement of Sch 1.28, 9.7.2010, sec 2 (2).

No 97 Health Services Amendment (Local Health Networks) Act 2010. Assented to 16.11.2010.
Date of commencement of Sch 2, 1.1.2011, sec 2 (1) and 2010 (716) LW 17.12.2010.

No 101 Workers Compensation Legislation Amendment Act 2010. Assented to 16.11.2010.
Date of commencement, 1.2.2011, sec 2 (1) and 2011 (4) LW 14.1.2011.

No 122 Contract Cleaning Industry (Portable Long Service Leave Scheme) Act 201(0. Assented to
7.12.2010.
Date of commencement, 1.7.2011, sec 2.

No 134 Workers’ Compensation (Dust Diseases) Amendment Act 2010. Assented to 7.12.2010.
Date of commencement, assent, sec 2.
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2011 No 4 Health Services Amendment (Local Health Districts and Boards) Act 2011. Assented to 16.5.2011.
Date of commencement, 1.7.2011, sec 2 and 2011 (313) LW 1.7.2011.

No 27  Statute Law (Miscellaneous Provisions) Act 2011. Assented to 27.6.2011.
Date of commencement of Schs 2.64 and 3, 8.7.2011, sec 2 (2).

No 62 Statute Law (Miscellaneous Provisions) Act (No 2) 2011. Assented to 16.11.2011.
Date of commencement of Sch 2.46, 6.1.2012, sec 2 (1).

2012 No 53 Workers Compensation Legislation Amendment Act 2012. Assented to 27.6.2012.
Date of commencement of Schs 1 and 4 [1], 1.10.2012, sec 2 (1) and 2012 (474) LW 28.9.2012;
date of commencement of Schs 2, 3, 4 (except Sch 4 [1]), 5, 6, 7, 9 and 12, assent, sec 2 (2); date of
commencement of Sch 8: not in force.

No 54 Safety, Return to Work and Support Board Act 2012. Assented to 27.6.2012.
Date of commencement, 1.8.2012, sec 2 and 2012 (337) LW 27.7.2012.

2013 No 19  Road Transport Legislation (Repeal and Amendment) Act 2013. Assented to 3.4.2013.
Date of commencement, 1.7.2013, sec 2 and 2013 (329) LW 28.6.2013.

No 40 Government Sector Employment Act 2013. Assented to 25.6.2013.
Date of commencement of Sch 6.12, 24.2.2014, sec 2 and 2013 (631) LW 8.11.2013.

No47  Statute Law (Miscellaneous Provisions) Act 2013. Assented to 25.6.2013.
Date of commencement of Sch 2.44, 5.7.2013, sec 2 (1).

No 54 Work Health and Safety (Mines) Act 2013. Assented to 1.7.2013.
Date of commencement of Sch 3, 1.2.2015, sec 2 and 2014 (786) LW 12.12.2014.

2014 No 33 Statute Law (Miscellaneous Provisions) Act 2014. Assented to 24.6.2014.
Date of commencement of Sch 3.34, 4.7.2014, sec 2 (1).

2015 No 18 Workers Compensation Amendment Act 2015. Assented to 21.8.2015.
Date of commencement of Schs 1,2 [15] [18], 3 [5] and 5, 16.10.2015, sec 2 (1) and 2015 (610)
LW 9.10.2015; date of commencement of Schs 2 [1], 3 [1]-[3] and 6, assent, sec 2 (2); date of
commencement of Schs 2 [2]-[13] [14] (except to the extent that it inserts sec 44BF) [16] [19] [20]
and 3 [4],4.12.2015, sec 2 (1) and 2015 (734) LW 4.12.2015; date of commencement of Sch 2 [14]
(to the extent that it inserts sec 44BF), 16.12.2016, sec 2 (1) and 2016 (766) LW 16.12.2016; date
of commencement of Sch 2 [17]: not in force; date of commencement of Sch 4, 29.4.2016, sec 2 (1)
and 2016 (203) LW 29.4.2016.

No 19 State Insurance and Care Governance Act 2015. Assented to 21.8.2015.
Date of commencement of Sch 5 [1] [2] (except to the extent that it inserts the definition of
Workers Compensation Market Practice and Premiums Guidelines) [3] [6] [10]-[21] [25]
[32]-36] [38]-[41] [43] and [44], 1.9.2015, sec 2 and 2015 (524) LW 28.8.2015; date of
commencement of Sch 5 [2] (to the extent that it inserts the definition of Workers Compensation
Market Practice and Premiums Guidelines) [4] [5] [7]-[9] [22]-{24] [26] [27] [28] (except to the
extent that it amends the definition of required deposit in section 172A (8)) [29]-[31] [37] and
[42], 6.5.2016 sec 2 and 2016 (213) LW 6.5.2016; Sch 5 [28] to the extent that it amends the
definition of required deposit in section 172A (8) was not commenced and was repealed by the
Regulatory and Other Legislation (Amendments and Repeals) Act 2016 No 60.

No 43 Work Health and Safety (Mines and Petroleum) Legislation Amendment (Harmonisation) Act 2015.
Assented to 2.11.2015.
Date of commencement, 1.2.2016, sec 2 and 2016 (46) LW 29.1.2016.

2016 No 60  Regulatory and Other Legislation (Amendments and Repeals) Act 2016. Assented to 14.11.2016.
Date of commencement of Sch 4, assent, sec 2 (1).

2017 No 10 Motor Accident Injuries Act 2017. Assented to 4.4.2017.
Date of commencement of Sch 5, 1.12.2017, sec 1.2 and 2017 (638) LW 22.11.2017.
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No 50  Health Practitioner Regulation Amendment Act 2017. Assented to 24.10.2017.
Date of commencement of Sch 5.35, 8.1.2018, sec 2 and 2017 (666) LW 1.12.2017.

2018 No 19 Coal Industry Amendment Act 2018. Assented to 23.5.2018.
Date of commencement, 1.7.2018, sec 2 and 2018 (362) LW 29.6.2018.

No 28  Miscellaneous Acts Amendment (Marriages) Act 2018. Assented to 15.6.2018.
Date of commencement, assent, sec 2.

No 56 Civil Liability Amendment (Organisational Child Abuse Liability) Act 2018. Assented to
26.10.2018.
Date of commencement of Sch 2, assent, sec 2 (1).

No 62 Workers Compensation Legislation Amendment Act 2018. Assented to 26.10.2018.
Date of commencement of Schs 1.1, 2.1 and 7.2, 1.1.2019, sec 2 (1) and 2018 (728) LW
14.12.2018; date of commencement of Sch 3, 21.10.2019, sec 2 (1) and 2019 (451) LW 13.9.2019;
date of commencement of Sch 5, 1.12.2018, sec 2 (2); date of commencement of Schs 6 and 8
assent, sec 2 (3).

No 70 Government Sector Finance Legislation (Repeal and Amendment) Act 2018. Assented to
22.11.2018.
Date of commencement of Sch 4.122 [1] [2] and [4]-[6], 1.7.2021, sec 2(1) and 2021 (305) LW
25.6.2021; date of commencement of Sch 4.122 [3], 1.7.2019, sec 2 (1) and 2019 (254) LW
21.6.2019.

No 93 Workers Compensation Legislation Amendment (Firefighters) Act 2018. Assented to 28.11.2018.
Date of commencement of Sch 1 [1] and [2], 7.12.2018, sec 2 (1) and 2018 (701) LW 7.12.2018;
date of commencement of Sch 1 [3]-[6], assent, sec 2 (2).

(729) Workers Compensation Amendment Regulation 2018. LW 14.12.2018.
Date of commencement of Sch 2, 1.1.2019, cl 2.

2019 (455) Workers Compensation Amendment (Pre-injury Average Weekly Earnings) Regulation 2019. LW
13.9.2019.
Date of commencement, 21.10.2019, cl 2.

No 14 Statute Law (Miscellaneous Provisions) Act (No 2) 2019. Assented to 21.11.2019.
Date of commencement of Sch 1.26, 14 days after assent, sec 2(1).

No 20  Justice Legislation Amendment Act (No 2) 2019. Assented to 22.11.2019.
Date of commencement of Sch 1.27, assent, sec 2(1).

2020 No 1 COVID-19 Legislation Amendment (Emergency Measures) Act 2020. Assented to 25.3.2020.
Date of commencement, assent, sec 2.

No 5 COVID-19 Legislation Amendment (Emergency Measures—Miscellaneous) Act 2020. Assented to
14.5.2020.
Date of commencement of Sch 1.34, assent, sec 2(1).

No 18  Personal Injury Commission Act 2020 No 18. Assented to 11.8.2020.
Date of commencement of Sch 6.10, 1.3.2021, sec 2(3) and 2020 (729) LW 18.12.2020.

(625) Workers Compensation Amendment (COVID-19 Weekly Payment Compensation) Regulation 2020).
LW 23.10.2020.
Date of commencement, on publication on LW, cl 2.

2022 No 25  Motor Accidents and Workers Compensation Legislation Amendment Act 2022. Assented to
16.6.2022.
Date of commencement of Sch 2.1[1], 16.12.2022, sec 2(2) and 2022 (776) LW 16.12.2022; date of
commencement of Schs 2.1[2]-[4] and 3.4, assent, sec 2(1).
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No 53

Workers’ Compensation (Dust Diseases) Amendment Act 2022. Assented to 18.10.2022.
Date of commencement, assent, sec 2.

Table of amendments

Sec 2A

Sec 3

Sec 4

Sec 4A

Sec 5

Sec 6

Sec 7

Sec 7A

Sec 8

Secs 9AA-9AC

Sec 9A

Sec 9B

Sec 10

Sec 11

Sec 11A

Sec 13

Sec 15

Sec 16

Sec 17

Sec 18

Sec 19

Sec 19A

Sec 19B

Ins 1998 No 85, Sch 1 [1].

Am 1987 No 223, sec 3; 1988 No 132, Sch 1 (2); 1989 No 119, Sch 1 (1); 1989 No 121, Sch 1;
1989 No 130, Sch 1; 1989 No 133, Sch 8 (1); 1990 No 48, Sch 1; 1991 No 94, Sch 1; 1991 No
100, Sch 2 (1); 1994 No 10, Schs 2 (1), 3 (1), 4 (1), 5 (1); 1995 No 30, Sch 12 [3]; 1995 No 89,
Sch 1 [1]-[3]; 1996 No 37, Sch 2.12 (am 1997 No 24, Sch 1 [24]); 1996 No 120, Sch 1.1 [1][2];
1997 No 134, Sch 1 [1]; 1997 No 154, Sch 6.51 [1]; 1998 No 85, Sch 1 [2]-[4]; 1999 No 24, Sch
2 [1]; 2000 No 44, Sch 12.1 [1] [2]; 2000 No 87, Sch 20.1 [1]; 2002 No 129, Sch 2.18 [1] (subst
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Ins 2012 No 53, Sch 6.
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Rep 2002 No 124, Sch 1.1 [2].
Am 1989 No 119, Sch 1 (2); 1995 No 30, Sch 4 [1]-[3]; 2001 No 61, Sch 6.1 [2]-[4].
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Am 1989 No 119, Sch 1 (2); 1995 No 30, Sch 4 [6]; 1998 No 85, Sch 1 [9]; 2001 No 61, Sch 6.1
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Sch 6.1 [24] [25]; 2009 No 49, Sch 2.64 [2].

Ins 2012 No 53, Sch 1.1 [2].

Ins 2012 No 53, Sch 1.1 [2]. Am 2015 No 18, Sch 2 [1]-[3]; 2018 No 62, Sch 3.1[1] [2]; 2020
No 18, Sch 6.10[1].
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Am 1998 No 85, Sch 1 [10].
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Am 1989 No 133, Sch 3 (2); 1991 No 99, Sch 1 (2); 2001 No 61, Sch 1 [1]. Subst 2012 No 53,
Sch 1.1 [3]. Rep 2018 No 62, Sch 3.1[5].

Subst 2012 No 53, Sch 1.1 [3]; 2018 No 62, Sch 3.1[5].

Am 1989 No 119, Sch 1 (2); 1989 No 133, Sch 3 (3); 1991 No 99, Sch 1 (3); 1994 No 10, Sch 5
(2); 1995 No 30, Sch 8 [2] [3]; 1998 No 130, Sch 5 [2]; 2001 No 61, Schs 1 [2], 6 [26]; 2010 No
19, Sch 3.126 [1] [2]. Subst 2012 No 53, Sch 1.1 [3]; 2018 No 62, Sch 3.1[5].
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120, Sch 1.5 [1][2]; 1998 No 85, Sch 1 [13] [14]; 2000 No 87, Sch 22.2 [1]; 2001 No 61, Sch 6.1
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Ins 1994 No 10, Sch 1 (3). Am 1996 No 120, Sch 1.5 [3]. Rep 2012 No 53, Sch 1.1 [3].

Subst 2012 No 53, Sch 1.1 [3].
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1996 No 121, Sch 4.63 [1] [2]. Subst 2012 No 53, Sch 1.1 [3].

Ins 2012 No 53, Sch 1.1 [3].
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1995 No 30, Sch 8 [5]; 1995 No 89, Sch 1 [10]-[13]; 1996 No 121, Sch 4.63 [3]. Subst 2012 No
53, Sch 1.1 [3]. Am 2015 No 18, Sch 2 [8]; 2018 No 62, Sch 1.1 [1] [2].

Ins 1994 No 10, Sch 1 (5). Am 1995 No 89, Sch 1 [14]; 1996 No 121, Sch 4.63 [4]; 1998 No 85,
Sch 1[19]. Rep 2012 No 53, Sch 1.1 [3].

Subst 2012 No 53, Sch 1.1 [3]. Am 2015 No 18, Sch 2 [9]-[12]. Renumbered as sec 44BB, 2015
No 18, Sch 2 [13].

Ins 2012 No 53, Sch 1.1 [3]. Am 2015 No 18, Sch 2 [6].
Ins 2012 No 53, Sch 1.1 [3]. Am 2020 No 1, Sch 2.21.
Ins 2018 No 62, Sch 3.1[7].

Ins 2015 No 18, Sch 2 [14]. Rep 2018 No 62, Sch 1.1 [3].

Rep 2018 No 62, Sch 1.1 [3].

Ins 2015 No 18, Sch 2 [14]. Rep 2018 No 62, Sch 1.1 [3].

Renumbered 2015 No 18, Sch 2 [13]. Rep 2018 No 62, Sch 1.1 [3].

Ins 2015 No 18, Sch 2 [14]. Rep 2018 No 62, Sch 1.1 [3].

Ins 2012 No 53, Sch 1.1 [3]. Subst 2018 No 62, Sch 3.1[8].

Ins 2012 No 53, Sch 1.1 [3]. Rep 2018 No 62, Sch 3.1[9].
Am 1989 No 119, Sch 1 (3); 1994 No 10, Sch 5 (2); 2001 No 61, Schs 1 [1], 6.1 [36].

Am 1989 No 119, Sch 1 (3); 2001 No 61, Sch 6.1 [37].
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Sec 51 Am 1989 No 119, Sch 1 (2); 1990 No 46, Sch 1; 1994 No 10, Sch 5 (3); 1995 No 30, Sch 4 [14];
1998 No 85, Sch 1 [20]-[31]; 1998 No 120, Sch 2.40 [3] [4]; 1999 No 31, Sch 2.44. Rep 2001
No 61, Sch 1 [5].
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