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PART 1
_ . PRELIMINARY
1 "Short Title
‘This Code may be cited as the Employment and Industrial Relations Code, 2015.

2 _Constitutional provision

In relation to matters concerning public officers, this Code shall be read subJect to Chapter VII
aud section. 13 of the Constitution.

3 Commencement

N This Code commences on a date or dates appointed by the Minister by notice in the
Gazette,

@) The Minister may appoint different dates for the commencement of dlfferent provisions
of this Code.




4 Interpretation
In this Code, unless the context otherwise requires:

“AIDS” means Acquired Immune Deficiency Syndrome, a human disease which is causeél by HIV and
which is characterised by the progressive destruction of the body’s immune system;é

“Board” means the Decent Work Advisory Board established under section 41;

“boycott” means the combining of persons in systematically refusing to hold or abstaining from  holding
relations or dealings of any kind whatsoever with any person, on account of differences with such
other person, and so as to punish him or her for the position he or she has assumed or to coerce
him or her to abandon that position;

“capacity” for the purposes of dismissal, means the ability of an employee to perform the diities for which
they were hired to a satisfactory level that would reasonably be expected by an empifoyer;

“casual employee” means an employee whose contract of service provides for the employef to be paid at
the end of each work period; _

*“child” means a person who is under the age of 18 years;

“child jabour” means work by a child that is harmful to the child’s physical or mental development and
includes work that interferes with the child’s education;

“collective agreement” means an agreement that is made between one or more trade umons and one or
more employers or employer organisations, and:

(a) prescribes (wholly or in part) the terms and conditions of employment of
employees of one or more descriptions; :

(b) regulates the procedure to follow in negotiating terms -and .,onditions of
employment; or :

{c) combines paragraphs (a)and (b};

“collective bargaining” means meeting and negotiating with a view to concluding a col.lecti\i.ie agreement;

“Commissioner” means the Commissioner for Labour and Human Resource Development appointed
under Division 1 of Part 2 of this Code;

‘“compassionate leave” means paid leave from work due to a bereavement of a family member or to care
for a family member who is seriously ill or injured;

“conduct” for the purposes for dismissal means the behaviour of an employee that would ‘rea_sonably be
expected by an employer in the workplace or in other places attended by the emp] Oyee for work
related purposes. ,

“contract of service” means an agreement, whether written or oral, exptessed or implied, to employ or to
serve as an employee, whether piece-work, task-based, full-time, part-time or casual and whether
for a fixed or indefinite period, and includes a contract of apprenticeship or trameeshlp and a
contract to personally execute any work or labour;

“day” means a period of 24 hours beginning and ending at midnight;
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“disability” means physical disability or impairment, physical illness, intellectual or psyom\ogmal
disability or impairment or the presence in the body of organismis capable of causmg :llness

“employee” means any person who performs work under a contract of service;

“employer” means any person who has entered into a contract of service to employ any person and
includes the Government;

“employer organisation” means an organisation of employers registered under this Codelgthe principal
purpose of which is the protection and promotion of employers® interests in matters relating to
their business;

“employment relationship” means the relationship between an employee and an emp,ifoyef under a
contract of service;

“employment dispute” means a dispute relating to & person’s compliance with this Code, orffwith an order,
a regulation or a collective agreement made under this Code, or a dispute relatmg to collective
bargaining;

“essential service” means a service specified in Schedule 1;

“family member” means a person’s spouse ot partner, child, parent, sibling or dependent;

“family responsibilities” means a person’s regular contribution to the care and well—bemg of a family
member;

“fixed-term employee” means a person who is employed under a contract of service that is for a fixed
period;

“fuil-time employee” means a person who is employed under a contract of service;

“HIV” means Human Immunodeﬁmency V:rus, a virus that weakens the body’s :mmune system,
potentially causing AIDS;

“HIV/AIDS screening” includes measures whether direct (HIV testing) or indirect (assessment of risk-
taking behaviour), or asking questions about tests already taken or about medacatmn to detetmine
whether an employee has the condition;

“independent contractor” means a person who performs work under a contract for sewicesf

“injury” includes injury to a person in respect of his business, occupation, employment of other source of
income, and includes any actionable wrong; ‘

“intimidation” means to cause in the mind of a person a reasonable apprehension of 1n3ury to the person,
or to any family member of the person, or of violenice or damage to any person or%praperty;

“lock out” means the closing of a place of employment or the suspension of work or the refusal of an
employer to continue to employ any number of persons employed by him done not with the
intention of finally determining employment but with a view to compelling or mﬂuencmg those
persons, or to aid another employer in compelling or influencing persons employed by him, to do
or to refrain from doing anything;




“minimum wage” means the minimum amount payable under this Code to an employee for work

performed or for services rendered, within a given period, whether calculated on the bas1s of time

or output;

“minimum wage order” means an order made by the Minister pursuant to section 61 of this C_é)de;

“night work” means work performed between the hours of 10pm and 6am the following day;§

“Officer”, when used with reference to a trade union, means a member of the executive eommlttee or an

officer of a branch of the trade union but does not include an auditor;

“organisation” means an organisation of employees or employers established for the pfometion and
protection of its members’ economic and social interests, whether or not it is reg1ste1ed as a trade

union or employer organisation under this Code;

“part-time employee” means a person who is employed under a confract of service for a defi fied period.

“piece-work employee” means an employee who is paid according to the quantlty of gc ods or units

produced or delivered;

“Principles of Decent Work” means principles including employment creation, rights at‘

work, social

protection, social dialogue, improved productivity and occupational safety and health, as

enunciated and developed by the International Labour Organisation;
“Registrar” means the Registrar of Industrial Relations appointed urider Division 3 of Part 2 ¢

“strike” means a cessation of work, a refusal to perform particular work, or an mtem.lptloﬁ

)f thig Code;

or a slowing

down of work, by a number of employees acting in concert or under a common understanding,
with the intention of compelling or mﬂuencmg their employer or any employee or body of

employees, or to aid other employees in compelling or influencing their emp

loyer or any

employee or body of employees, to do or to refrain from doing anything, provided that it shall

not include any dispute or difference implicating:—————
(a) members of the police force;

(b) members of any disciplined body or organisation analogous to a
designated, by notice, by the Minister;

“task-based employee” means an employce engaged to perform, and paid on the com
specified task or project;

police force

pletion of, a

“trade union” means an organisation of employees registered under this Code, the principal purpose of
which is the protection and promotion of employees’ interests in matters relating to their work.




PART Ii: COMMISSIONER, INSPECTORS AND REGISTRAR
Division 1: Commissioner for Labour and Human Resource Development

Appointment of Commissioner

) Subject to section 99 of the Constitution the Beretitenti ,may appoint a Commissioner,
who shall be a public servant.

)] The Commissioner appointed under subsection (1) shall have suffici.eﬁt stability of
employment, independent of changes in Government and improper external influences, to
ensure independence and impartiality in the performance of his or her functions.

Functions and powers of Commissioner

(D The functions-of the Commissioner are to:

{a) promote and monitor compliance with this Code, and w:‘th any orders,
regulations or collective agreements made under this Code;

(b) advise and assist employers, employees, trade unions and employer organisations
on particular or general matters relating to employment or industriai relations;

() provide information, advice, awareness or fraining to employers, employees,
trade unions and employer organisations on matters related to compliance with
this Code, and with any orders, regulations or collective agreements made under
this Code, ‘

(d) publish an annual Jabour inspection report including statistics i.an inspection
visits, recorded breaches of the Code and penalties issued; ‘

(e) formulate such enterprise or national policies, codes, guidelines and strategies on
matters relating to employment or industrial relations; and :

{H refer a matter to the Office of the Attorney General for prosecutaon in the High
Court in respect of contravention of this Code. :

@) The Commissioner has other such powers as are necessary or expedient to perform his or
her functions under this Code.

)] The Commissioner may delegate, in writing, the performance of a functlon or the
exercise of a power under this Code, to a public servant who reports to the
Commissioner.

Commissioner may require information
(1 The Commissioner may require, in writing, an employer to provide written information
necessary for the effective administration of this Code, including returns and statistics on

employment and other related matters, whether periodically or otherwise.

(2) An employer who fails to provide the information within the timeframe Stl oulated by the
. Commissioner under subsection (1) commits an offence.




Division 2: Labour Inspectors

Appointment of labour inspectors

Q)

@)

3)

(4)

Functions and powers of labour inspectors

(M

2)

()

)

Subject to section 99 of the Constitution, the Beretitenti may appomt such labour
inspectors as are necessary or expedient for the purposes of this Code, who shall be
public servants.

The Commissioner shall provide a certificate of designation to all labour inspectors
appointed for the purposes of this Code.

When exercising any function under this Code, a labour inspector shall, if ‘required by a
person affected by the exercise of such function, produce the certificate of uientity to that
person.

The Commissioner shall be a labour inspector for the purposes of this Codeé :

The functions of a labour inspector shall be subject to such conditions, restrictions or
directions, as may be issued by the Commissioner from time to time. :

For the performance of his or her functions, a labour inspector has the pbwer to enter
premises where work is performed, or where the labour inspector reasonably believes
work is performed, provided that:
(2) the inspector shall not enter a private dwelling house without either -
) the consent of the occupier; or
(i) an order from the High Court;
(b) the inspector shall notify the employer or the employer’s representatwes of his or
her presence, unless the labour inspector considers that such notlficatmn is likely
to prejudice the performance of his or her functions. :
While on premises in accordance with subsection (2), a labour inspector has the power to:
(a) inspect any work, process, object, document or record;

(b) interview any person;

(¢) require a person to tell the inspector who has custody of or access to a document or
record;

(d) require a person to produce a document or record;

(€) make copies of a document or record, or an extract of a document or record.

A person who prevents, frustrates or misleads a labour inspector in the exe}cise of his or
her powers under this section commits an offence and shall be liable on conv;ctnon fora
fine of $1,000 or a term of imprisonment of 1 year. -




10.

11,

12.

Demand Notices

(D In the event that a labour inspector forms the opinion, on reasonable grounds, that an
employer is failing, or has failed, to comply with this Code or with: any orders,
regulat;ons or collective agreements made under this Code, the labour mspector may
issue a demand notice in accordance with this section.

2 A demand notice for the purposes of subsection (1) shall indicate:

{a) the provision or provisions with which the employer is failing or has failed to
comply; and .

{b) the action to be taken by the employer to effect compliance and, 1f appropriate,
remedy the effects of non-compliance; and

(c) the date by which the employer must comply with the demand *noticéj::, which shall
be a date not less than 28 days from the date the 'demand notice is iséi.ied.

3) An employer may, in extenuating circumstances, apply to the Commlssmner for an
extension of the date specified for compliance with the demand notice.

{4) Subject to a review under section 11, an employer who fails to comply w1t11 & demand
notice as issued or as extended under this section commits an offence.

Reviéw of demand notice

(1) An employer may, within 28 days of the demand notice being issued, app!y to the
Registrar to have the demand notice reviewed. .

(2)  Anemployer may seek a review of a demand notice under subsection (1) on the basis that;

(@) the employer is not failing, or has not failed, to comply with th& provision or
provisions specitied in the demand notice; : ,

(b) the actions specified in the demand notice as being required of theiz employer to
effect compliance or remedy the effects of non-compliance are inappropriate; or

(c) the date specified for compliance with the demand notice is unreasonable.

(3)  Upon application under this section, the Registrar may affirm, vary or rescmd a demand
notice as he or she thinks fit.

(4)  Subject to an appeal under section 12, an employer who fails to comply Wlth an order
made by the Registrar under this section commits an offence.

Appeals from order of Registrar

(43 Any person aggrieved by an order of the Registrar under section 11, may appeal the
decision or order to the High Court.

(2) An appeal under subsection (1) must be lodged with the High Court within fourteen days
‘of the date on which the Registrar makes an order under section 11. ,




3) Upon an appeal under subsection (1), the High Court may make any or

ders it thinks

proper, including directions as to costs, and any such orders made by the HI?]] Court shall

be final and conclusive and shall not be subject to any appeal.

(%) Subject to section 97 of the Constitution, the Chief Justice may make rules of court

governing appeals undet this section, providing for the method of giving

evidence and

prescribing the fees to be paid, the procedure to be followed and the manner of notifying

the Regisirar of the High Court of the appeal.
(5) The Registrar shali be entitled to be hear.d on any appeal under this section,

13 Enforcement of demand notice
In the event that a labour inspector forms the opinion on reasonable grounds that an

not complied with a demand notice, as extended by the Commissioner or rev
Registrar, the labour inspector may apply to have the demand notice enforced by the

employer has
iewed by the
-High Court,

14 Conflicts of interest and confidentiality

(1)

{2) A labour inspector who contravenes subsection (1) commits an offence.

Division 3: Registrar of Industrial Relations

A labour inspector shall:

(a) not have any direct or indirect interest in a workplace that is under his or her
supervision for the purposes of applying the provisions of this Code;

(b) not make use of or reveal, including after leaving Government service, any
manufacturing or commercial seerets, working processes oiﬂ confidential
information which may come to his or her knowledge in the courst‘ of his or her
appointment;

(c) treat as confidential the source .of a complaint received by the IaE our inspector
regarding an employer failure, or alleged failure, to comply with this Code or
with any orders, regulations or collective agreements made under thts Code; and

(d) give no intimation to the employer or the employer’s representatlve whether a
visit or inspeéction was made in consequence of the receipt of a complamt from
within the organisation or workplace. i

15 Appointment of Registrar

) Subject to section 99 of the Constitution, the Beretitenti may appoint the Reglstrar, who
shall be & public servant. .
(2) A person shali not be appointed as the Registrar unless he or she is a I:erson who is
competent in matters relating to industrial relations.
16 Functions and powers of Registrar
(1}  The Registrar shall perform such functions as are required of the Registrar by this Code.
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(2)  The Registrar shall have such powers as are specified by, or as are necessary or expedient
for the purposes of performing his or her functions under, this Code,

Termination of appointment

(4)] Subject to section 99 of the Constitution the Beretitenti, acting in accordance with the
advice of the Public Service Commission, may terminate the appointment of the
Registrar for serious misconduct or incompetence affecting the performance of the

Registrar’s functions, or an on-going inability to perform his or her funetmns unider the
Code.

2) The Registrar may at any time resign his or her office by notice in writing addressed to
the Secretary.
PART Hl: TRADE UNIONS AND EMPLOYER ORGANISATIONS

Division 1: Freedom of association and the right to organise

Freedom of association of employees and employers -

(1) Employees and employers may establish organisations for the promotion and protection
of their economic and socia] interests and join such organisations of their chciice.

@) An employer shall not seek to prevent, discourage or influence the exercxse of an
employee’s freedom of association under subsection (1).

) Any employer who contravenes subsection (2) commits an offence and shal] be liable on
conviction to a fine of $1,000 or a term of imprisonment of 1 year. :

@) Any person who, whether acting on his own behaif, or on behalf of a third party, and
whether or not acting in contemplation or furtherance of an employment dispute,
compels, persuades or mduees, or attempts to compel, persuade or induce, any employer
to contravene subsection (2), commits an offence and shall be liable on convicﬁon toa
fine of $1,000 or a term of imprisonment of 1 year, :

Rights of trade unions and employer organisations

(1) Trade unions and employer organisations have the right, to:

{a) draw up their constitutions and rules;

() elect their representatives;

(c) organize their administration and activities; and
(1)) formuiate their programmes,




20,

21,

22.

23.

24,

(2)  Trade unions and employer organisations have the right to;

(a) form and join federations or confederations of trade unions or empioyer
organisations;

(b) affiliate with, and participate in the affairs of, any international aff' iation of trade
unions or employer organisations; and

(c) contribute to, or receive financial assistance from, such organisations.
Trade unions and employer organisations not criminal

The purposes of any trade union or employer organisation shall not, by reason mf@re]y that they
are in restraint of trade, be deemed to be unlawful so as to render any member of stich trade union
or employer organisation liable to criminal prosecution for conspiracy or otherwise,

Trade union or employer organisation not unlawful for civil purpases

The purposes of any trade union or employer organisation shall not, by reason mgérely that they
are in restraint. of frade, be unlawful so as to render voidable any agreement or truat entered into
by such trade union ¢r employer organisation. »

Interference in the affairs of trade unions and employer organisations prohibiééd

O No person shall interfere in the establishment or functioning of a trade umen or employer
organisation, ‘

(2) A trade union or employer organisation that believes its establishment or functioning has
been interfered with in contravention of subsection (1) may report an employment dispute
to the Registrar. :

€)] An employer that provides financial or other resources to a trade union, doés not intsrfere
for the purposes of this section, without further intent of the employer to mﬂuence the
establishmient or functioning of the trade union.

4 A person who contravenes this section commits an offence and shali be liable on
' conviction to a fine of $1,000.

Division 2: Registraﬁon of organisations
Register of trade unions and em ployer organisations

(1) The Registrar shall keep a register of trade unions and employer organisaizjons, in which
shall be recorded the particulars required for registration and any altematioiis to the same.

()] A copy of an eniry in the register certified by the Registrar shall be ptoof until the
contrary is shown, of the facts stated therein as on the date of such certified cOpy

Appiication for registration as trade union or employer organisation
(1y  An organisation of empioyees or employers established for the promotion and protection of

its members® economic and social interests may apply to the Registrar for reglstrataon asa
trade union or an employer organisation under this Code.
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25,

26.

27,

28.

(2)  An application for registration under subsection (1) shall:

(a) include a copy of the rules of the organisation signed by any S or more members

of the organisation,

(» state the name of the organisation;

© include a list of the titles and names of the officers of the organisaﬁcén'

2

(d) indicate the principal address of the organisation and any branches tﬁ ereof, and

(e) otherwise comply with the provisions of this Code and any regulatmns in force

under this Code with respect to registration.

3 The rules of the organisation submitted to the Registrar in accordance wﬁh subsection

(2)(a) must contain all catégories of information set out in Schedule 3.

Registrar may require further information

The Registrar may call for further information for the purpose of determininéi whether an
application for registration complies with the requirements of this Code and any régulations in
force under this Code with respect to registration, or whether the orgamsatlon is entitled to

registration undel this Code.
Registrar may require alteration of name

If the name under which an organisation is proposed to be registered is identical

with that by

which any other organisation has been registered or, in the opinion of the Registrar, so nearly

resembles such name as te be likely to deceive or mislead the public or is in any

‘other respect

undesirable, the Registrar may require the persons applying for registration to alter the name of
the organisation stated in the application, and may refuse to register the orgamsanon until such

alteration has been made to his or her satisfaction.

Refusal of registration

1)) The Registrar may refuse the application for registration if the Registrar is satisﬁed that:

(a) the organisation has not complied with the requirements of this |
regulations in force under this Code with respect to registration;

(b) any of the objects in the rules of the organisation is unlawful; or

(©) the organisation is formed or likely to be used for unlawfuli purposes;r

@) If the Registrar refuses to register a trade union, he or she shall notify the.

uode or any

‘applicants in

writing of the grounds of his refusal within two months of the date of rece:pt of the

application.

Certificate of registration

) Subject to section 27, the Registrar shall register the organisation as a trade union or

employer organisation and shall issue a certificate of registration fo the
within 2 months of the date of receipt of the application.

11
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29,

30.

(2) A certificate of registration issued under subsection (1) shall be, unless pi'oven to have
been cancelled, conclusive evidence that the organisation is registered as a trade union or

employer organisation under this Code.

Effect of registration

Upon registration as a trade union or employer organisation under this Code, the

organisation

shall become a body corporate by the name under which it is registered, and, subject to fhe

provisions. of this Code, with perpetual succession and the power to hoid propety,

to enter inkto

contracts, to institute and defend suits and other legal proceedings, to do all things necessary for
the purposes of its rules and to enjoy the rights, immunities and privileges of trade urijons or

employer organisations as prescribed by this Code.

Cancellation of registration

(1) The Registrar may, by order served on the relevant trade union or employer orga'nisation,

cancel the registrafion of any trade union or employer organisation:

(a) at the request of the trade union or empioyer organisation upon its 4;

issolution in

accordance with its rules, to be evidenced in such manner as the Registrar may

direct;

(b) on proof to the Registrar’s satisfaction that a certificate of registrafi_on has been

obtained by fraud or mistake, or that such trade union or employer,

organisation

has wilfully, and after notice from the Registrar, violated any of the prowsmns of
this Code or has ceased to function in accordance with the orgamsatmn s rufes.

2) Where cancellation is proposed on account of grounds set out in paragraph (b) of
subsection (1), the Registrar shall give the trade union or employer organisation not less

than 2 months’ written notice of the proposed cancellation, specifying the
which cancellation is: proposed.

3 A trade union or employer organisation served with a notice under subsect

grounds on

on (2) may,

before the expiry of such notice, show cause in writing as to why tbe proposed

canceilation should not be affected.

4y Where cause is shown under subsection (3), the Registrar may hold such enq
she considers necessary in the circumstances.

uiry as he or

5) A cancellation order under subsection (1) paragraph (b) may not be made by the Registrar

until the latest of the following:

{a) the notice period specified in subsection (2) has expired; and

b if the relevant trade union or employer organisation has shown cauis;e in writing
in accordance with subsection (3), an enquiry under subsection (4) has been
completed and failed to satisfy the Registrar that cancellation should not be

ordered.

(6) A cancellation order made by the Registrar under subsection (1) shall:

(a) specify the grounds for the cancellation of the organisation’s registratlon under

this Code; and
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32.

(b) take effect from the date specified in the cancellation order, such date being -

(i) in the case of a cancellation order made under paragraph (;1) of

subsection (1), the date on which the trade union or employer
organisation was dissotved in accordance with its rules; and

(ii) in the case of a cancellation order made under paragraph (b) of

subsection (1), a date no earlier than one month from the dﬁtte on which
the order is served on the relevant trade union or employer organisation.

Effect of cancellation of registration

) An organisation that has had its registration cancelled under section 30

date the cancellation order takes effect and in addition to any other habllzty

(a) cease to exist as a body corporate, and the Registrar may,

ilhalll, from the

__OtWIthstand ing

anything contained in the rules of the organisation, appoint one or more persons

to be liguidators thereof;, and

(1)) cease to enjoy the rights, immunities and privileges of trade unioné; and employer

organisations as prescribed by this Code, but without prejudice

to any [iability

incurred by the trade union or employer organisation which mziy be enforced
against the organisation or its assets, whether such liability is mcurred before, on

or after the date of the canceliation of reglstratlon

It

@) The officers and members of an organisation that has had its registration c%incelled under

section 30 shall, from the date the cancellation order takes effect, cease to

enjoy the rights

and privileges accorded to the officers and members of trade unions Elﬂd employer

organisations under this Code.

(3) Any person acting or purporting to act as an officer of a trade umon or employer

organisation who contravenes subsection (2) thereby commits an offence.

Appeals from decisions of Registrar

(1) Any person aggrieved by a decision of the Reglstrar under section 27, or by an order of the
Registrar under section 30, may appeal the decision or order to the High Court

(2) An appeal under subsection (1) must be lodged with the High Court within"one month of
the date on which the Registrar notifies of a decision under section 27 or makes an order

under section 30.

(3) Upon an appeal under subsection (1), the High Court may make any orders ltf;ihlnks proper,
including directions as to costs, and any such orders made by the High Court shall be final

and conclusive and shall not be subject to any appeal,

(4) Sub_lect to section 97 of the Constirution, the Chief Justice may make

ruies of court

govemning appeals under this section, providing for the method of giving evidence and
prescribing the fees to be paid, the procedure to be followed and the manner of notifying

the Registrar of the High Court of the appeal.

(5} The Registrar shall be entitled to be on any appeal under this section.
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33, Alteration and provision of rules of trade union or employer organisation

4y

@

&)

4

34.  Trade unions and employer organisations to account

(M

(2)

@

)

)

35 Audited accounts to be sent to Registrar

(1

Every alteration to the rules of a trade union or employer organisation shall be submitted
to the Reglstrar and shall take effect from the date of submission to the Registral or such
later date as is specified by said rules.

The rules of a trade union or employer orgamsatwn shalt not be altered so that they cease
to contain all categories of information set out in Schedule 3.

Any alteration to the rules of a trade union or employer organisation not su'bmitbe_d to the
Registrar, or otherwise not made in compliance with this section, shall be void.

A copy of the rules of a trade union or employer organisation shall be deié:ivered by the
trade union or employer organisation to any person upon request and payment of a
prescribed sum.

Division 3: Accounting obligations

The treasurer of a trade union or employer organisation shall maintain a just and true
account in writing of all moneys received and paid by or on behalf of the trade union or
employer organisation in the preceding year, and of the remaining sums of money and of
all bonds and securities held by the trade union or employer organisation.

The trade union or employer organisation shall appomt annually one or more qualified

. accountants to audit the accounts of the trade union or employer orgamsatlon as

maintained by the treastirer under subsection (1).

Upon the annual audit of the accounts of the trade union or employer organisation, the
audited accounts shall be presented to a meeting of the members of the trade union or
employer.organisation, and copies of the audited accounts made available to members upon
request,

Upon resigning or vacating his office or rnembershlp, or at any other time re qmred by the
committee of management of the trade union or employer organisation, ‘an officer or
member of the trade union or employer organisation shall provide to the trade union or
employer organisation: :

(a) any balance shown by the account to be due from the officer or member to the
trade union or employer organisation; and ,

()] all bonds, securities, effects, books, papers and property of the n'ade: union or
employer organisation in his or her custody or under his or her control.

The treasurer of a trade union or an employer organisation who fails to comply with the
provisions of this section conmits an offence. .

The trade union or employer organisation shall submit to the Registrar th%; accounts as
audited in accordance with section 34(2) within one month from the date.on which the
audited accounts are presented to the meeting of members in accordance with section
34(3). =
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36.

37.

38.

39.

@) The secretary of a trade union or an employer organisation who fal]S to eompl’y with

subsection (1) commits an offence.

Talsification of accounts

4] An officer or member of a trade union or employer organisation shall not: %

(a) destroy, alter, mutilate or falsify any book, document, account or valuable
security which belongs to the trade union or employer orgamsatmn or has been
received by him or her on account of the trade union or employer organisation,

or any entry in any such book, document or account; or
{b) make a false entry in any such book, document or account; or

(c) omit any material particular from any book, document or accotmt.

@) Any person who contravenes subsection (1) commits an offence and shail be liable on

conviction to:

(a) a fine of $500 or a term of imprisonment of 6 months; and

(b) disqualification from the right to hold an office of a trade umon or employer

organisation for a period of up to one year.

Injuncfion to restrain misuse of funds

An injunction restraining any expenditure of funds of a trade union or employer .organisation on

anything, or in any manner, not authorised by the rules of the trade union
organisation or by any provisions of this Code, may be granted by the High
application of any officer or member of the trade union, employer organisation, th
the Aitorney General.

PART 1V: DECENT WORK ADVISORY BOARD
Decent Work Advisory Board
The Decent Work Advisory Board is established.
Objectives of the Beard

The objectives of the Board are to:

(a) make recommendations on social, economic and Iabour issues;

() further the Kiribati National Development Strategy by enhancing eqlutat
distribution;

{c) as a member of the International Labour Organisation, promote em

industrial relations practices in accordance with the Principles of Decent

or employer
Court on the
e Registrar or

le growth and

p!oy.ment and
Work; and

(d) ensure active consultation with tripartite constituents on the development adoptlon

implementation and regulation of International Labour Standards.
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41,

Composition of the Board

The Board consists of the following members appointed in writing by the Minfster:

6y
(a) the Commissioner of the Ministry of Labour and Human Resource Bevelopment
who in the absence of an appointment of the Chairman by the Mlmster ghall be
the Chaitperson of the Board;

(1)) the Secretary for Finance and Economic Development, or him/her representaitive;

(©) the Secretary for the Public Service Commission, or his/her representative;

{d the Director of Labour, or his/her representative;

(® four members nominated by the Kiribati Trade Union Congress, who adequately
represent the interests of employees in both the public and private sectors; one of
whom shall be appointed by the Minister as Vice-Chairman of the Boa‘rd;

(3] two members nominated by the Kiribati Chamber of Commerce and Industrj_, with

adequate representation of the interests of business owners, including the
particular interests of small business owners; and :

& one member nominated by the Kiribati Major Employers Association.

y

2) The Minister must appomt the members nominated under subsection (1)(3)(f) and (g)

within 30 days of receiving the nomination.

Term of Office

(1) - Subject to this Part, a member of the Board other than the Chairperson, is appointed for a

period not exceeding 2 years but can be reappointed one or more times: ‘

2) A member may, in writing addressed to the Minister, resign as a memher%.pf the Board

and the resignation takes effect upon receipt by the Minister of the written resignation.

3) A member’s office becomes vacant if:

(a) the term of the member’s appointment under subsection (1) exp ires and the
member is not reappointed;

(b) the member resigns under subsection (2); or

{c) the member was appointed under section 40(1),(e)() or (g_) and their
appointment was terminated by the Minister under subsection (4) of this section.

4 The Minister may terminate the appointment of a member where the ':Mmister has

reasonable grounds to conclude that the member has undermined the ob_]ectwes of the
Board in a serious manner, including but not limited to by: .

(@ being convicted of a serious criminal offence;
(b) engaging in gross misconduct relevant to the functions of the Board;or

() repeated failure to attend Board meetings without reasonabie excuse.
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) Befare making a decision under subsection (4), the Minister must first consult with the

nominating organisation about the proposed termination of appointment.

(6) Any vacancy arising in the course of the member’s term in office shgll be filled in

accordance with the procedures prescribed for such appointment,

Allowances

Members of the Board are entitled to a sitting allowance as may be determined fron time to time

by the Minister.

General functions of the Board

I The functions of the Board are to consider and make timely recommendat;ons or

proposals to the Minister on:

(a)

(b)

(©

(d)

(e)

§3]
(g

()

t)

1)

(2) In addition to the functions prescribed by subsection (1), the Board may alsc::

(&

any legislation or legislative amendment concerning mattarsérelated to or
affecting labour, employment, industrial relations, working conditifons or wages;

any policy measures or programmes related to or affecting Iabour, employment,
industrial relations, working conditions or wages;

means to promote and facilitate collective bargaining, occupational safety and
health, equal pay for work of equal valne or equality of entltlement between
public and private sector employees;

the establishment, functioning and appointment processes of national bodies
responsible for vocational training, occupational safety and health productmty

- or provident funds or other social protection;

the ratification, implementation and denunciation of any Convent:ons and
Recommendations of the International Labour Organisation;

the reports to the International Labour Office regarding ratified CoﬁventionS'

proposals or matters to be discussed at the International Labour Conference of
the International Labour Organisation, resolutions or conclusions adopted by the
International Labour Conference, or issues addressed by other tripartite regional
or intetnational conferences related to or affecting labour, employment industrial
relations, working conditions or wages; .

the implementation and evaluation of technical cooperation actw:ties of the
International Labour Office; :

the promotion of a better understanding in the community of the; Principles of
Decent Work and the activities of the International Labour Organisation; or

other matters connected with the employment of employees or indtfstrial relations
referred to it by the Commissioner.

carry out studies on issues related to labour, economic and social aﬂ" airs;
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45,

46.

47.

Meetings

The Board shall be convened in ordinary meeting at least four times per year.

(b)  support employees in both the public and private sectors to coﬁtr:bute to the

National Development Strategy, Ministerial Operational Plans
Enterprise Business Plans;

(¢} carry out functions in relation to minimum wage recommendatlons
by Part V;

(D) nominate a pool of conciliators that are available to be appointed by
upon report of an employment dispute;

{e) nominate a pool of arbitrators that are available to be appointed by
upon report of an employment dispute; and

143 carry out other functions prescribed By this Code.

and Public

as prescribed

the Registrar

the Registrar

Cuorum

(1) The quorum shall consist of 5 Members, including at least one Member rep%msenting each
of the govermment, employees and employers.

(2) The quorum shail include the Chairperson aﬁd an equal number of Membei‘s representing
employees and employers, as appointed under subsection section 40(1) (c),(e),(f} and (g).

3) The quorum may include the delegate of a Member appointed under section
40(1),(a).(b).(c) or (d).

(4) If the quorum conditions set out in this Regulation are not met, the meeting shall be

Decision making

Y

2

Technical committees and individual advisors

(H

@

3)

postponed to a date within 14 days.

All Members will be granted an equal opportunity to make submissions and have their

views congsidered.
Decisions of the Board will be made by majority vote of the Board member

voting, provided that where there is an equality of votes, the Chalrperson $
decisive.

The Board may establish, under specific Terms of Reference, Technical C
standing committees or ad hoc committees to advise the Board.

The Chairperson may, after consultation with the Board, invite individual
Board meeting to give their expert views and opinions on specific matters. -

Advisors shall not be entitled to vote at any Board meeting,
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48, Reports of the Board

The Board shall, no later than three months after the end of the financial year;
Minister and make publicly available, an annual report on the activities of the Boar

49, Rules of the Board

The Board may determine its own rules and procedures.

50 Board to make minimum wage recommendations

(1)

2)

&)

@

)

PART V: MINIMUM WAGE SETTING

The Board shall make recommendations to the Minister concerning the
minimum wage for employees.

A minimum wage recommendation under subsection (1) may pertam
generally, or be limited to:

(a) employees in a specified occupation or class or grade of occupation;

)] employees in a specified area, island or region of Kiribati,
© employees in a specified sector; or

(d) employees in a specified industry.

furnish to the
d.

fixing of the

to employees

A minimum wage recommendation under subsection (1) may recommend different
minimum rates for different types of employment or different types of work as the Board

thinks fit, including, but not limited to, employees who-are:

(a) employed as casual employees, fixed-term employees, plece-work

task-based employees; or

employees or

)] required to work hours outside the employee’s ordinary hours of work or to work

at night,

The Board shall advise the Minister on other matters related to the ﬁxiné of minimum

wages for employees.

The Board may exercise its powers under this section at its own initiativ

request of the Minister, provided that the Board shall make a recomme
subsection (1) at least once every two years. ‘

51. Criteria for minimum wage recommendations

e or upon the
ndation under

In exercising its responsibilities under section 50, the Board shall consider the foIlosying:

(a) the needs of employees and their families;

d) the general level of wages in Kiribati;

(c) the cost of living and its effect on the real value of the minimum ngxge;
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52,

53.

(d)

(e)
(f)

(e
(h)

0

whether other social protection measures have compensated for
increases in paragraph (c);

the relative living standards of other social groups;

cost of living

econormic factors, including the requirements of economic devetopment levels of

productivity and the desirability of attaining and mamtammg a:
employment;

the right to equal remuneration for work of equal value;

any other information, including information submitted to it by

hlgh tevel of

ffEE:I?ﬂployma and

employer representatives and other interested parties, relating to the
reasonableness of any wage, including information of a financial or economic
nature either at the national level or in relatlon to an industry, sect@r, occupation

or geographic area; and

such other matters as it thinks fit:

Subcommittees and advisors

The Chatrperson may, after consultation with the Board:

(a)

(b)

appoint from amongst the members of the Board, one or more sub-committees
for the purpose of reviewing the minimum: wage, provided that any such sub-
commitiee shall be composed of an equal number of members representing
employees and employers, as appointed under section 40 (1), (a),(e),(f) and (g); or .

invite advisors to provide advice to the Board on matters relatmg to fixing the

minimum wage, but such advisors shall not be entitled to vote
meeting.

Coansultation and determination by the Board

O

@

at any Board

Before submitting a minimum wage recommendation to the Minister, the Board shall:

(a)

)

(c)

invite sobmissiens from, and consult with, emplovee aﬁd employer
represeutatwes and in particular with those representing employees and
employers in sectors, industries, occupations or geographical areas paying the

lowest wages;

request analysis of current wage rates from relevant government departments;

and

invite and receive relevant submissions from other such interested parties, people

or organisations as the Board considers appropriate.

The content of all minimum wage recommendations and advice given to the Minister
under section 50 shall be determined by a majority vote of the Board members present
and voting, provided that where there is an equality of votes, the Chalrpersan s vote shall
be decisive.
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54. Reasons for recommendation or advice

When submitting a minimum wage recommendation or advice to the Minister under this Part the Board

shall provide the Minister with a written statement of the reasons for its recommendatmn or
advice, i

55. Consultation by the Minister

Upon receiving a minimum wage recommendation that affects a specific occupation, mdusﬁ‘y Of sector as
provided for by section 54(2), the Minister shall consult with any other ministers with

responsibility for the relevant industry or sector before making a minimum wage order under
section 57.

5e. Referral back to the Board

(H If the Minister has concerns or reservations in relation to a minimum wage
recommendation submitted to the Minister by the Board under section 50, the Minister
may refer the minimum wage recommendation for reconsideration by the Board, with a
statement setting out his or her concerns or reservations,

(2) Where a minimum wage recommendation is referred back to the Board urider subsection
(1), the Board shall reconsider the recommendation, taking intc account the concerns or
reservations of the Minister and the procedures for making minimum wage
recommendations set out in this part of the Code, and resubmit the m;mmum wage
recommendation with or without amendment. g

57.  Minimum wiage orders

The Minister may make an. order fixing the minimum wage rate for employees in acég.ordance with
a minimum wage recommendation made by the Board under section 50 or section 56(2);

58. Effect of minimum wage order

) If a collective agreement or individual contract of service provides for the paymerit of a
wage rate that is less. than the minimum wage set by an applicable order of the Minister
under section 57, the minimum wage set by that order shall apply. '

)] A person who fails to comply with a provision of a minimum wage order made by the
Minister under section 61 commits an offence.

3) Where proceedings are brought under subsection (2) in respect of an offence consustmg
of payment of remuneration less than the statutory minimum remuneration:

(a) if the employer or any other person charged is found guilty of the offence,
evidence may be given of any like contravention on the part of tli¢ employer or
such other person in respect of any period during the 3 years 1m‘mediately
preceding the date of the offence; and

(b) on proof of such contravention, the High Court may order the employer to pay
such sum as is found by the Court to represent the difference between the amount
which ought to have been p&ld during that period to the employee by way of
remuneration, if the provisions of this Part had been complied w1th and the
amount actually so paid.
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590

(4)

(5)

No evidence shall be given under subsection (3)(a)unless notice of i mtem:lon to give such
evidence has been served upon the employer or the other person w1th the summons,

warrant, information or complaint,

The powers given by this section for the recovery of sums due from ai] employer to a

employee shall be in addition to and shall not derogate from any right
sums. by way of arbitration award under Part XV of this Code.

Notice of minimum wage order

1)

)

to recover such

An employer shall display a written notice in a conspicuous place in the workplace for
the purpose of informing the employees of any minimum wage orders applicable to

employees in the workplace.

An employer that fails to comply with subsection (1) commits an offence.é

PART VI: COLLECTIVE BARGAINING

Division 1: Initiating collective bargaining

60.

61.

Parties with power to initiate collective bargaining

1)

@)

Bargaining for a new collective agreement may be initiated by:

(a) one or more trade unions, for ¢ollective bargaining with one or more employers

or an employer organisation; or

(b) one ot more employers or an employer organisation, for collemtwe bargaining

with one or more trade unions.

A trade union, an employer organisation may only initiate bargaining for a new collective
agreement under subsection (1) if that party has the right, under the rles of the
organisation registered under Part III of this Code, to represent one or more of the

employers or employees who will be covered by the collective agreement.

Notice to initiate collective bargaining

)

(2)

A party who inijtiates collective bargaining must serve a notice that’

complies with

subsection (2) on each party with whom the initiating party proposes to bargam with.

A notice complies with this subsection if it:

(a) is in writing;

(b) is signed by a duly authorised representative of the party mltlatmg collective

bargaining;

(c) identifies each of the intended parties to the collective agreement;

(d)  identifies the intended coverage and expiry of the collective agreement;

(e) includes a statement of the initiating party’s claims with respect t@ the collective

agreement




62. Time to initiate collective bargaining

(1) A party may initiate bargaining for a new collective agreement at any time,
an existing collective agreement in effect that:

(a)

(b)

unl&ss there is

has the same or substantially the same coverage as the intended cfuoverage of the

new collective agreement identified in section 66(2)(a); and

has not yet passed its expiry date.

(2) If there is an existing collective agreement in effect that satisfies paragraphs (a) and (b) of
subsection (1), a party shall not initiate bargaining for a new collective agreement until 60
days before the date on which the existing collective agreement expires.

Division 2: Duty of good faith in collective bargaining

63. Duty of good fzith in collective bargaining

(1)  All parties engaged in collective bargaining shall bargain in good faith,

(2) The duty of good faith requires a party to collective bargaining to do, at Ieas‘c?9 the following

things:

(a)

(b)

(c)

(d)

(e)

43

C @)

the union and the employer or employer organisation shall

use their best

endeavours to enter into an arrangement, as s0on as pessible after. the initiation
of bargaining, that sets out a process for conducting the bargammg in an
effective and efficient manner, covering matters including tho‘*e set out in

Schedule 2;

the union and the employer or employer organisation must meet each other at

reasonable times and at timely intervals for the purpose of
bargaining;

fhe collective

the employer must allow union officials right of entry to the workplace in order

to meet with members in relation to the collective hargaining;

the employer must allow union member employeés reasonable

time off work

durmg working hours and without loss of pay, for the purpose of meeting with

union officials about the collective bargammg,

the union and the employer or employer organisation must genuinely consider
and respond to proposals made by each other in a timely manner, stating the

reasons for the response given;

the unjon and the employer or employer organisation shall, for the duration of

the collective bargaining process -

recognize the role and authority of the representative or

3;ad.vocate as

nominated by the other party (or parties) to the collective

bargaining;

bargain only with the nominated representative or advocate for the
(or parties); and
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(ili)  refrain from capricious or unfair conduct that is likely to undermine
freedom of association or collective bargaining; and

()  the union and the employer or employer organisation must provide to each other,
on request and in accordance with section 64, information that is reasonably
necessary to support or substantiate clalms or responses to clalms made for the
purposes of the bargaining,

3) The duty of good faith does not require a party to collective bargaining to:

@ make concessions during bargaining for a new collective agreemeni; or

(b) reach agreement on any matter to be included in the new collectivefagreement.

64.  Providing information for collective bargaining

1)) A request made under section 63 (2)(g) by a trade union or an emplover d;' an employer
organisation to the other for information must be in writing and shall speciﬁ;f:

{a) the nature of the information requested in sufﬁc:ent detail to enable the
information to be identified;

(b}  the claim or the response to a claim in respect of which mf'ormatmn to support or
substantiate the claim or the response is requested; and

{c) a reasonable time within which the information is te be provided.

{2) A union or an employer or employer organisation that has received a .irequest under
subsection (1) must provide the information requested:

(a) directly to the other party (or all the parties) to the collective bargaiﬁing; or

(b) to the Registrar, if the party providing the information reasonably conmders that
it should be treated as confidential information. .

(3 Where the information is provided to the Registrar under subsection (2)(b); the Registrar
shall, within a reasonable time, determine whether the information should;be treated as
confidential.

4 If the Registrar determines the information is confidential under subsea‘:tlon (3), the
information must only be used for the bargaining concerned and not dlsclosed to a third
party unless the parties decide otherwise.

65,  Guidelines on bargaining in good faith
Upon recommendation by the Board, the Minister may issue guidelines on bargaihing in good

faith, the purpose of which shall be to provide the parties to collective bargaining with further
information about the requirements of the duty of good faith under this Division.
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66.

67.

68.

Breach of duty of good faith

Where a party to collective bargaining forms the opinion that another party or parties is or are in
breach of the duty of good faith under this Division, that party may apply to the: Registsar for

directions as to the requirements of the duty of good faith in the circumstances.
Division 3: Collective Agreements
Form and content of collective agreement
(1) A collective agreement has no effect unless it is:
(a) in writing;
()] signed by each party to the agreement; and
{(c) registered by the Registrar,
(2) A collective agreement shall contain;

{a) a coverage clause;

(b) if the collective agreement regulates the remuneration rates of =émployee.s a
clause providing, for equal remuneration for work of equal value fGr women and

men uUnder the collective agreement;

(e) a clause setting out the dispute resolut;on procedure the patties wnil follow at a

workplace level; and
(d) a nominal expiry date.
(3) A collective agreement must not contain:
{a) a clause pfovidmg for a means by which an employer or employeé

(unilaterally or otherwise) not to be covered by the collective agreement
its entirety;

e may elect
in part or in

(b) a clause excluding or modifying the application of a provision of this Code or another

applicable collective agreement to the detriment an employee.

(4) A collective agreement may contain such other provisions prescribing th:;- terms and
conditions of employment, or regulating the procedure to follow in negotiating the terms

and conditions of employment, as the parties may agree.

Collective agreement to be registered

(1) The parties to 2 collective agreement shall, within 28 days of being signed by all parties,
lodge a signed copy of the collective agreement with the Registrar for registration.

2) The copy of the agreement delivered to the Registrar shall include any document referred

to, or incorporated by reference, in the collective agreement, unless the
publicly available.
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(3)

@

()

®

69.  When a collective agreement comes into effect

()

@

70. Application of collective agreement

o)

(2

The Registrar shall register a collective agreement lodged for regist‘ratioin under this

section, unless the Registrar forms the opinion that the collective agreement::

(@)

(b)
(©

Upon receipt of a collective agreement for registration, the Registrar shall:

@

(b)

has the same or substantially the same coverage as a collective agréement that is
in effect under this Code;

does not comply with the requirements of section 67; or

is otherwise contrary to this Code or any other written law.

issue a certified copy of the registered collective agreement to each party to the
collective agreement; or

notify the parties to the collective agreement of the grounds on Whlch regisiration
has been refused.

A collective agreement in force at the commencement of this Code shall be deemed

registered under this Code,

A party that contravenes subsection (1) commits an offence.

A eollective agreement comes into effect on:

(a)
(b)

the date on which the collective agreement is registered under sec’sio@_ 68; or

such later date as specified in the agreement.

A collective agreement may provide that one or more of its provisions come into effect

on different dates.

A collective agreement that is in effect binds and is enforceable by:

(a)
(b)
(©)

the parties to the agreement; and
a member of an employer organisation that is a party to the agreement; and
an employee who is ~

@ employed by an employer that is either a party to the agi'cement ora
member of an employer organisation that is a party to the agreement and

(ii) a member of a trade union that is a party to the agreement.

If the registration of a trade union that is a party to a collective ag,reementz'iis cancelled,
the collective agreement continues to bind the employer or employers who are parties to
the agreement, and the employees who are members of the trade union atithe time its

registration is cancelled.
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71.

72,

73.

74.

)] If the trade union’s registration is cancelled as a result of the trade union’s amaigamatlon
with one or more other trade unions, the collective agreement binds the amalgamated

trade union,
Variation of collective agreement

A collective agreement that is in effect under this Part may only be varied b
Registrar, upon application of a party to the collective agreement;

(a) with the consent of all parties to the collective agreement; or
(b) - toremove an ambiguity or uncertainty.

Termination of collective agreement

y order of the

(1 A collective agreement that is in effect under this Part may only be termmated by the

Registrar upon application of a party to the collective agreement:

(a) before the nominal expiry date - with the consent of all parties tu the collective

agreement; or

(b on or after the nominal expiry date - following written notice to aiI parties to the

collective agreement of the application for termination.

2 The Registrar may make an order terminating the collective agreement uilder subsection

(1) if the Registrar is satisfied that it is in the public interest to do so.

Compliance with collective agreement

A person who is bound by a collective agreement that is in effect under this Part, én.d who fails to

comply with one or more provisions of the collective agreement, commits an offence.

PART VYI: ESTABLISHING EMPLOYMENT RELATIONSHIPS

Determination of employment relationship

() Any dispute over whether an employment relationship exists between a
engaged to perform work and a person for whom work is performed shai]

person who is
be determined

with regard to all relevant matters, including whether the person engaged to perform

work:

(@) carries out the work mnder the direction and control of the persor
work is performed,;

y for whormt the

)] is integrated into the organisation of the person for whom the worir. is performed,;

(c) carries out the work personally;

(d) performs work at a place or places specified by the person for wh
performed,

(e) has tools, materials, machinery or work-related travel expenses ]
person for whom the work is performed; and

® is exposed to financial risk arising from the work.
27
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75.

76.

77

)

Execution of written contract

(1)
@)
()

(4)

(3)

Presumption where no written contract

Upon recommendation of the Board, the Minister may issue guidelines on the
employment relationship, the purpose of which shall be to provide coﬁtracting parties
with further information about when a contract for the performance of WO rk is a contract
of service for the purposes of this Code. ;

A contract of service shall be in writing and signed by both parties to the contract.

A written contract shall contain, as a minimum, the particulars set out in S?:hedule 4,

Before the contract is signed by the employee, the employer shall advise liiim or her:

(a) that by signing the contract, he or she shall become bound by he terms of the
contract;

(b) not to sign the contract unless he or she understands and agrees to the terms of
the contract; and

(c) that he or she may obtain independent legal advice on the contra;%:t at his or her
own cost, obtain advice on the contract from his or her union representative or
seek information on the legislative entitlements of employees from;the Ministry.

Upon the recommendation of the Board, the Minister may prescﬁbe additional
information or documents that must be provnded by an employer to a person prior to or
apon signing a contract of service.

Upon executing a written contract of service, the employer must give the employee a
signed copy of that contract.

Where a written contract of service has not been executed in accordance with séction 75, ora
copy of the contract cannot be produced, the contract of service shall be presumed to be for an

indefinite period.

Recruitment agencies

D)

(2

€))

No person shall act as a recruitment agent or private emp[oyment agent, by enlisting or
recruiting any person to perform work for a third party in the Republic of Kiribati or
overseas, unless the person is licensed.

The Commissioner shall be empowered license recruitment agents in accordance with
such conditions as specified in the regulations.

A person that contravenes this section commits an offence and shali be liable on
conviction for a fine of $500 or a term of imprisonment of 6 months, or both.
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78.

79.

PARTVI: PAYMENT OF WAGES

Payment of wages

(1

)

(3

4)

Wages must be paid to employees at intervals that are reasonably apprd'priate to the

nature of the contract of service and in any event must not be less frequent than:

(a) twice a month for employees whose wages are calculated by the
week; or

hour, day or

(b} ~ once a month for employees whose remuneration is fixed on a monthly or annual

basis, and for plece-work and task-based employees.

Subject to subsection (3), wages shall be paid to the employee in cash, on workmg days

and at or near the employee’s place of work.

An employer may, upon receiving the written consent or a written request from the

employee, pay any amounts owed by the employer to that employee by

postal order,

money order, specified cheque, or lodgement at a financial institution to the credit of an
account standing in the name of that empioyee or in the name of that empioyee and some

other person or persons jointly.

An employer who contravenes this section commits an offence.

Authorised deductions from wages

(1)

2

€))

4

()

Subject to siubsection (2), an employer shall pay all wages owed to an em;
this Code, an applicable collective agreement and the employee’s contrag

without deduction.

ployee under
¢t of service

Subject to subsection (3), an employer may deduct from the wages owed to ah employee:

(a) an amount due to be paid by the employee in respect of any tax, pravident fund

contribution or other deduction imposed by law;

(b) an amount due by the employee to a church fund, school fund, pension fund,
sports fund, superannuation scheme, life insurance or medical scheme, credit

union, tlade union, co-operative society or other finds or schemes
employee is @ member, provided that the deduction is -

® made on the written consent or request of the employee; and

af which the

(ii) paid to the person empowered to collect the amount or entrq sted with the
management of the fund, scheme, trade union or cooperative society;

{©) to the extent of an overpayment made by mistake by an emp oyer to the

employee in the immediately preceding 3 months..

of the employee’s wages for that pay period.

The total of any deductions made under subsections 2(b) or (c) shall not exceed one third

An employer shall not make a deduction by way of discount, interest or sum ar charge on

account of an advance payment of the employee’s wages.

An employer who contravenes this section commits en offence.
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Statement of wages

M

@)

)

Employment records

1

Upon payment of the employee’s wages, an employer shall provide to the employee a

written or electronic statement containing the following particulars:

(a) the employee’s name;

()] the classification or designation of the employee accordmg to which the

employee is paid;

(c) the rate of wages payable to the employee for ordinary hours worked;

2

(d) the rate of wages payable to the employee for overtime hours worked;

(e the wage period to which the statement relates;

) the number of ordinary hours worked by the employee during the relevant wage

period;

() the number of overtime hours worked by the employee during the 1elevant wage

period;

() the grass earnings of the employee for the relevant wage period;

0] allowances, loadings or other sundry payments due to the emp oyee for the

relevant wage period;

®» the amount and reasons for any deductions made from the gross eﬂrmngs of the

. employee;

(k) the net amount due to the employee for the relevant wage period;

@ the amount of leave accrued and taken by the employee during the relevant wage

period; and

(i) any other prescribed information.

In addition to providing a statement of wages in accordance with subsection (1), an

employer shall notify an employee, as soon as reasonably practicable, of
relating to the employee’s wages or payment thereof.

An employer that contravenes subsections (1) or (2) commits an offence.

An employer shall create and maintain employment records documentmg t
particulars for each employee employed by the employer:

(a) the particulars prescribed by Schedule 4 of this Code;
{b) the particulars prescribed by section 80(1);
() an annual summary of the amounts earned by and paid to the empioy

30

any changes

he following

yee, and




82.

83.

84.

(d) other prescribed particulars,

(2) An employer shall retain records made under subsection (1) for a period of ng
years.

3) An employer that contravenes this section commits an offence.
Payment of wages in case of insolvency or bankruptcy

In the event that an employer is declared bankrupt or insolvent, the amounts ¢

)t less than 6

,wed by the

employer to employees on account of services rendered, shall be paid in priority to ai! other debts

owed and payable by the employer.

PART IX: HOURS OF WORK
Maximum hours of work

{1 An employer shall not request or require an employee to work more than | 8 hours in a

day, unless the additional hours are reasonable.

@y An employer shall not request or require an employee to work more than 4
week, unless the additional hours are reasonable.

3 The employee may refuse to work additional hours if the additional hc
reasonable,

{4 In determining whether additional hours are reasonable or unreasonable for
of this section, the following must be taken into accourit:

(@) any risk to the employee’s health and safety from working the addltlc

(b) the employee's personal circumstances, including family responsibilities;

(c) the needs of the workplace in which the employee is employed;

(d) whether the employee is entitled to receive overtime payments;

(e) the nature of the employee's role, and the employee's leve] of responfsibﬂity;

(43) any other relevant matter.

5) For the purposes of subsections (1) and (2), the hours an employee works it
taken to include any hours of authorised leave.

Daily and weekly rest periods
Every full-time employee shall be entitied to:
(a) a daily rest period of at least 12 consecutive hours; and

(b) a weekly rest period of at least 48 consecutive hours.
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87.

88.

Meal and tea breaks

Every employee who works for more than 6 consecutive hours in 1 day shall bé entitled to a
break of oné hour for a meal, and to either one tea break of 20 minutes or two tea breaks of 10

minutes each.

Nursing breaks

(1)

@)

Consultation and notice of changes to hours of work

(1

(2)

)

(4)

Additional measures relating to night work

(1)

@

&)

~ An employer shall provide women employees nursing breaks of half an hour for every

four hours worked, from the time the employee returns to work after chlldblrth up until
the child is.aged 12 months.

Nursing breaks provided under subsection (1) shall be counted as hours worked for the
purposes of calculating wages.

An employer who proposes to make changes to an employee’s ordinary hours of work
shall consult with the employee and, if requested, the employee’s rapresentatwe
regarding the changes proposed.

Where the proposed changes affect mult:ple empioyees, and one or more of the affected

.employees are members of a trade union, the employer shall consuit w1th the relevant

trade union regarding the changes proposed.

An employer shall provide the employee with reasonable notice of any changes to the
employee’s ordinary hours of work.

The period that shall constitute reasonable notice for the purpose of subsectnon (2) shall -
be determined with reference to the extent of the changes to the employ=e s hours of
work and the employee’s personal circumstances, including family responsibilities.

Any employee who is assigned to nlght work shall have the right to undﬂrgo a health

assessment without charge and to receive advice on how to reduce or; avord health

problems associated with their work: ;

(a) upon assignment to night work;

(b) at regular intervals during the assignment;

(©) if they experience health problems during such an assignment which are not
caused by factors other than the performance of night work. ‘

An employee who is certified as unfit to perform night work shall be transferred,
wherever practicable, to a similar job for which they are fit.

An employer shall provide an alternative to might work to a pregnant erriployee for a
period of no less than 16 weeks, of which at ieast 8 weeks shall be before. the expected
date of childbirth. '
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93.

Contravention of Part

An employer who fails to comply with a provision of this Part commits an offence.

Application of this Part

(1

Paid annual leave

PART X: LEAVE

This Part applies:
(a) to all employees, other than casual employees; and

(b) to part-time employees on a pro-rata basis; and

(©) to piece-work and task-based employees, subject to any additional Erovisions for

the calculation of entitlements as prescribed by Regulations.

4] For each completed year of service, an employee is entitled to a maximum 30 days of
annmal leave and must be paid in respect of such holiday the wages the employee would
have been paid for the time the employee would normally have worked durmg that
period.

@) After the first 6 months of employment with an employer, an employee is entrtied to take
annual leave on a pro rata basis.

3) Any public holiday falling within an employee’s annual holiday shall not lje counted as
part of the employee’s annual holiday entitlement provided for by subsection (1).

Public Holidays

(D An employee is entitled to be absent from his or her employment on a day des:gnated by
law to be a public holiday.

@) An employee must be paid in respect of each public holiday for the numi ber of hours
which the employee would normally have worked on that day had it not been a public
holiday.

(€))] If an employee is required to work on a public holiday the employee must be paid for all

Sick leave

(1)

@
(a)

work undertaken on that day, in addition to their entitiement to be paid f
wages in accordance with subsection (2).

After the first 6 months of employment with an employer, if an employee is
work due to sickness or injury, that employee is entitled to paid sick leave
working days per year of service.

their normal

incapable of
of up to 20

For an employee to be entitled to sick leave under subsection (1), the employge must:

notify the employer as soon as reasonably practicable of the employee’s absénce and the

reason for it; and
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(b) produce, if requested by the employer, a written certificate signed by a medical
practitioner, certifying the employee’s incapacity for work.

Compassionate leave

(N An employee who has completed at least 6 months® continuous service w1th the same
employer is entitled to 3 days’ paid compassionate leave per year.

@ For an employee to be entitled to sick leave under subsection (1), the emp.loj ee must:

(a) notify the employer as soon as reasonably practicable of the employee’s absence
and the reason for it; and

(b) produce if requested by the employer, documentary evidence of the death or
serfous illness or injury of the employee’s family member. .

Maternity leave

¢))] A pregnant employee is entitled to maternity leave for a period of 12 conseé:ut‘ive. weeks,
at least 6 weeks of which shall be taken immediately after childbirth.

(@) A pregnant employee shall furnish to her employer a certificate fmli) a medical
practitioner confirming her pregnancy and specifying the expected date of delivery of a
child at least four weeks before taking maternity leave in accordance with subsection (.

3) The employer shall pay the employee an amount for the period of matermty leave of not
less than 25% of the remuneration the employee would have earned had she been at
work.

4 A woman who returns to her emp’loyment after maternity leave shall be apﬁbmted to the

Transitional arrangements

&)

2)

)

-exemption from one or more obligations under this Part.

same or equivalent position she held prior to taking maternity leave, wzthout any loss of
salary, wages, benefits or seniority.

If an employer experiences genuine financial hardship that would be exacerbated by full
compliance with this Part, the employer may apply to the Commissioner for a temporary

An application under subsection (1) shall be supported by: -

(a) evidence of the financial hardship experienced by the employer; and ‘

({2)] the way in which the employer proposes to transition to full compliance with this
Part by the time that any exemption granted by the Commissioner eXpires.

Upon receipt of an application under subsection (1), the Commissioner shalt é:ietermine:

(a) whether the employer should be exempted in whole or part from (ne or more
obligations under this Part;

()] the period for which such exemption should be granted, provided that the period
may not exceed 24 months from the commencement of this Code; and
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98.

99,

- @)

Contravention of Part

(c) any measures to be taken by the employer to transition to full comi;liance with
this Part by the time that any exemption granted by the Commissionet expires.

An employee who is affected by a determination of the Commissioner undél subsection

(3) shall have the right to a copy of the determination made by the Comm;ssmner under
subsection (3).

Subject to any transitional arrangements made in accordance with section 96, an empleyer who

fails to comply with a provision of this Part commits an offence.

Valid reasons for termination by employer

(0

@

(3

4

&)

Reasons related to capacity or conduet

(1)

PART XI: TERMINATION OF EMPLOYMENT

A contract of service shall only be terminated at the initiative of the employer for one or
more valid reasons relating to:

(a) the employee’s capacity or conduct in employment, as prescribed by section 99;
or _

(b) the employer’s reduced operational requirements, as prescribed by se?;,t‘ion 100.

A reason for termination shall not be a valid for the purposes of subsection (1} if it relates
toor is affected by an unlawfil reason for termination as prescribed by sectlon 100

The employer must provide the employee with a written copy of the reason Or reasons
under subsection (1} at the time the employee’s employment is terminated.

The requirement to give a valid reason for termination under this section doas not apply
in the event that the employee is a fixed-term or task-based employee and his or her
employment is terminated upon the expiry of the fixed period or completnon of the
specified task in accordance with the provisions of the confract and any applicable
collective agreement.

An employer who contravenes this section commits an offence.

A reason for termination shall only be a valid reason under section 98(1)(a) if the
employee’s capacity or conduct in employment is such as to provide the employer
reasonable grounds on which to conclude that the employee:

(a) is unable to perform the inherent requirements of the job at the standard of
performance reasonably expected of the employee by the employer; or

(b} does not comply with the standard of conduct reasonably exptéated of the
employee by the employer.
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@

&)

employer shall:

(a) clearly notify the employee of the aspects of the employee’s capam
of concern to the employer;

b) give the employee a reasonable opportunity to respond to any issues
their capacity or conduct;

Before concluding that a valid reason exists for termination under subsec,tlon (1}, the

I:y or conduct

ra‘ised about

{©) warn the employee about the possibility of termination of empld,yment in the
event that the capacity or conduct identified under paragraph (a) do hot improve;

() provide the employee with a genuine opportunity to zmprove
capacity or conduct; =

] provide the employee w1th reasonable assistance to 1mprove
capacity; and -

® afford the employee a reasonable opportunity to have a represent&

her choosing attend and represent the employee at any meeting ‘ne

the employee’s capacity or conduct.

In any proceedings under this Code where it is alleged that an emﬁloyee:

the relevant

th_e relevant

tive of his or
1d to discuss

s contract of

service was terminated in contravention of section (98)(1), the employer : °hail bear the

onus of proving that:

(a) there were reasonable grounds for concluding that a valid reaso
termination in accordance with subsection (1); :

®) the requirements of subsection (2) were satisfied in light of‘
circumstances. :

Reasons related to reduced operational requirements

(N

@

(3)

n existed for

all relevant

A reason for termination shall not be a valid reason under section 98(1)(t;>) if it would
have been reasonable in all of the circumstances for the employee to be 1edeployed ina

slmﬂar or equivalent position within:
(a) the employer’s enterprise; or
(b) the enterprise of an associated entity of the employer.,

For the purposes of determining whether an alternative position is similar or

equivalent to

the employee’s existing position under subsection (1), consideration shall be given to the

duties, remuneration, responsibility level and location of the two positions.

Before an’ employee’s contract of service is terminated by reason of redundancy, an

employer shail comply with the requirements:

(a) relating to the provi'sion of information and consultation set out in séction 104;

b with respect to redundancy under any applicable collective agreement or contract

of service.
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4)

Unlawful reasons for termination

(D

@)

Notice of termination of employment

(1)

@)

In any proceedings under this Code where it is alleged that an employt,e 8 contract of
service was terminated in contravention of section 98(1)(b), the employer shall bear the
onus of proving that it was not reasonable in all of the circumstances for the employee to
be redeployed in a similar or equivalent position in accordance with subsettion (1).

A reason for the termination of an employee’s employment shall be u
offence if it relates to ot is affected by any of the following considerations

(a)
(b)
(c)
(d)
(e)

(f)

an attribute listed in section 107;

temporary absence from work because of illness or injury;

nlawful and an

trade union membership or participation in trade union activities outside working

hours or, with the employer's consent, during working hours;
non-membership of a trade union;
the filing of a complaint, or the participation in proceedings, agaiﬁ

involving alleged violation of laws or regulations or recourse
administrative authorities; and

st an employer
to competent

absence from work during maternity leave, or for a period of 12 wceks followmg

out of pregnancy or confinement,

maternity leave due to an illness certified by a medicai practltloner to have arisen

In any employment dispute under Part 15 of this Code where an employee alleges that his
or her contract of service was terminated for an unlawful reason, the employer shall bear
the onus of proving that the decision to terminate the employee’s employment was not
made for reasons including one or more unlawful reasons, i

A party to a contract of service that intends to terminate the contract shall provide the

other party with written notice of tefmination in accordance with this section.

The period of hotice of termination under subsection (1) shall be no less thé.n:

(a)

&

(©)

(d)

(e)

if the employee has been employed by the employer for less than
weels;

One year - one

if the employee has been employed by the employer for one year or more, but for

less than three years - two weeks;

if the employee has been employed by the employer for three years or more, but

for less than five years - three weeks;

if the employee has been employed by the employer for five yearsg;
weeks; or

or more - four

such longer period as is prescribed by the relevant contract af service or an

applicable collective agreement.
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€)) In the event that the employment is terminated at the- employer’s mltlatlve the employer
may provide the employee with payment in lieu of notice. ‘

4) An employee given notice of termination by his or her employer in accor.aance with this
section shall be provided with a reasonable amount of time off work at times convenient

to both parties and without loss of pay, so that the employee may Iook for other
employment.

(5 The requirement to give notice of termination under this section does net app]y in the
event that the employee is:

(a)

(b)

(c)

a fixed-term or task-based employee and his or her employment is terminated
upon the expiry of the fixed period or completion of the specified task in
accordance with the provisions of the contract and any apphcable collective

agreement;

a casual employee who has performed work for the employer over the course of

less than sm months;

dismissed by the employer in accordance with section 103.

®) An employer that contravenes this section commits an offence.

Summary dismissal

(1) . Anemployer may terminate an employee’s employment without any notice in the event
that the employee is gl.ulty of serious misconduct amounting to a repuc iation of the
employee’s contract of service.

(2)  For the purpose of subsection (1), serious misconduct amounting to a repudiation of the
employee’s contract of service includes but is not limited to the following types of
behaviour where committed by the employee in the course of his or her emp’ oyment:

(a) reckless conduct that causes a serious and imminent risk to the health or safety of
another person;

b) theft or fraud;

{c) acts or threats of violence;

(d) deliberate falsification of skills or qualifications during the employment
application or promotion process; o ,

® being under the influence of intoxicating liquor or a drug:-

3 Before deciding to terminate an employee’s employment in accordance witf this section,
the employer shafl: '
(a) give the employee an opportunity to respond to the aliegatlons of sericus

(b)

misconduct;

advise the employee of the possibility of summary dismissal;

38




104.

105.

106.

4

(© consider any mitigating factors raised by the employee in relatlon
misconduct; and

to the serious

(d) afford the employee a reasonable opportunity to have a represent:étwe of his or
her choosing attend and represent the employee at any meetmg held to discuss

the employee’s capacity or conduct.

The employer shall provide the employee with a written statement of the reasons or

reasons for tlie employee’s summary dismissal under this section at
employee is dismissed.

Information and consultation on redundancies

8y

@

3)

If an employer proposes to terminate the employment of one or more

the time the

.employees by

reason of the employer’s reduced operational requirements, the employer.slgliali:

{(a) as early as possible, consuit with employees and their

representatives, on

measures to be taken to avert or to minimise the terminations and on measures to
mitigate the adverse effects of any terminations on the employees concerned,
such as action to attempt to find alternative employment or retxalnlng, and

(b

not less than 28 days before the proposed date in which the termmatlotls take

place, provide the employees and their representatives with reieva;;t information
inchuding the reasons for the employer’s reduced operational requirements, the
number and categories of employees likely to be affected and the period over

which the redundancies shall be effected.

If an employer proposes to terminate the employment of 10 or more emploj; ees by reason
of the employer’s reduced operational requirements, the employer shall, not less than 28

days before the proposed date in which the terminations take place,

provide the

Commissioner with the same information as is provided to the empiﬁyees and their

representatives under subsection 1(b).

An employer that contravenes subsections (1) or (2) commits an offence.

Payments on termination of employment

(D

)

Upon the termination -of a contract of service, the employer must pay to the employee all
wages and benefits due to the employee, including any accrued but untaken annual leave,

by the end of the following working day.

If payment is made in lieu of notice the payment must include the wages and benefits that
would have been payable to the employee if the employee had worked during the period

of notice,

Certificate of service

Upon the request of an employee or former employee, the employer shall provide a certiﬁcate of

service stating the nature and period of the employee’s employment with the empioyer.
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Prohibition of discrimination

(1)

@

3)

4

PART Xli: EQUAL EMPLOYMENT OPPORTUNITIES

An employer shall not discriminate, directly or indirectly, against any employee or

prospective employee in respect of recruitment, training, promiotion, terms

and conditions

of employment, termination of employment, or other matters arising out of the
employment relationship, for a prohibited reason or for reasons mcludmg a prohibited

reason.

For the purpose of subsection (1), a prohibited reason shall be a reason théclt is affected by

any of the following attributes of the employee or prospective empleyee1
or perceived:

{(a) ethnic orxgm race, colour, national extraction, social origin,
economic status;

whether actual

social class or

(b) sex, pregnancy, marital status, sexual orientation or family responsibilities;

(c) age, state of health, HIV / AIDS status, or disability;
(d) religion or political opinion;

{e) trade union membership or activity; or

H involvement in an employment dispute, an investigation or legal proceedings

affecting the employer.

For the purpose of subsection (1):

(a) direct discrimination occurs when a distinction, exclusion or preference is made

on the basis of an attribute listed in subsection (2); and

(b) indirect discrimination occurs when a distinction, exclusion Oi preference is
nade on the basis of an attribute that is not listed in subsection (2), but that
disproportionately disadvantages people with a particular attnbute listed in

subsection (2).
For the purposes of subsection (2)(e), trade uniou activity includes:
{(a) the formation or registration of a trade union under this Code;

(b)  the management or operation of a trade union;

(c) representation of a trade union or a trade union member in collective bargaining,

employment disputes, employee consultations, or meetings where
a trade union or a trade union member are discussed; or '

the interests of

(d) participation in industrial activity in accordance with Part XVI of thls Code.
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&)

(6)

Exceptions in relation to inherent requirements of the position

(1)

@)

3)

Exceptions in relation to special measures

(D

(2)

@)

Prohibition of discriminatory advertising

(M

2
3)

An employer who contravenes this section commits an offence and shail be liable en
conviction for a fine of $1,000;

In any proceedings under this Code where a contravention of this sectmn;:s alleged, the
employer shall bear the onus of proving that the distinction, exclusion or preference was
not affected by an attribute set out in subsection (2).

A distinction, exclusion or preference that is based on the inherent requr rements of the
position shall not constitute a contravention of section 107,

Subsection (1) will not apply where reasonable accommodations could be:made to allow

an employee or prospective employee fo perform the inherent requlrementsof a particular
position.

Subsection (2) does not prevent different treatment based on disability if the position is
such that the person could perform the duties of the position satisfactorily only with the
aid of special services or facilities and it is not reasonable to expect the emp!oyer to
provide those services or facilities,

A person may take a special measure for the purpose of promotiné or realising
substantive equahty for members of a group with a particular attrlbute “inchuding an
attribute set out in section 107.
A special measure must be;

(a) undertaken in good faith for achieving the purpose set out in subsecﬁon (1); and
(b)  reasonably likely to achieve the purpose set out in subsection (1); and

(c) a proportionate means of achieving the purpese set out in subsection (1); and

(d) justified because the members of the group have a pamcular need for
advancement or assistance; and

)] be examined periodically to assess whether it is still needed and remains
effective.

A special measure taken in accordance with this section shall not constitute a
contravention of section 107.

An employer shall not publish or display or authorise the publication or dlsplay of a job
advertisement or other notice that indicates, or could be reasonably understood as
indicating, that the employer intends to engage in conduct that contravenes sg:ctlon 107.

An employer who contravenes subsection (1) commits an offence.

Evidence of a contravention of subsection (1) shall give rise to a presumptlon that the
employer has also contravened section 107,
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Prohibition of discriminatory medical checks

(n

2)
3)

Prohibition of sexnalharassment

I
2)

3

4)

)

©®

Prohibition of victimisation

M

An employer shall not require an employee to undergo a medical exammatxon that
comprises or includes screening for HIV/AIDS status, a sexually transmitied infection or
pregnancy as a condition of employment or during the course of employment
An employer who contravenes subsection (1) commits an offence,

Evidence of a contravention of subsection (1) shall give rise to a presumptlon that the
employer has also contravened section 107.

A person shall not sexually harass an employee or a prospective employee.

An employer shall take all reasonable steps to prevent the sexual haras*ament of an
employee or a prospective employee.

A person sexually harasses an employee or a prospective employe if:

(a) the person makes an unwelcome sexual advance, or an unwelcome request for
sexual favours, to the employee or prospective employee; or

(b) the person engages in other unwelcome conduct of a sexual nature, -

in circumstances in which a reasonable person, having regard to all the ciroumstances,
would have anticipated that the employee or prospective employee would be offended,
humiliated or intimidated in the course of their employiment or apphcatzon for
employment.

A person who contravenes this section commits an offence and shall be liable on
conviction for a fine of $1,000.

If the person who contravenes this section is an employee, the employer of tﬁat employee
shall also be liable under subsection (4) unless the employer can prove that it took all
reasonable steps to prevent the sexual harassment. ;

The Minister may direct the Board to develop guidelines on sexual harassment, the
purpose of which shall be to provide information on the types of behavionr that may
constitute sexual harassment and the reasonable steps an employer may take to prevent
sexual harassment.

A person shall not victimise an employee or prospective employee because the employee
or prospective employee or a person associated with the employee or a: prospective
employee, has, in good faith: :

(a) exercised rights or responsibilities under this Code;

{b) raised allegations of one or more contraventions of this Code;

(®) reported an employment dispute under Part XV of this Code;
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@

@

(4)

(%)

(6)

Equal remuneration for work of equal value

(1)

2

3)

Minimum age for employment

{1

@)

(3)

(d) provided evidence, information or assistance in connection with any employment
dispute, hearing or proceedings under this Code;

(e) participated in industrial activity in accotdance with Part X VT of ihis Code; or

(0 refused to do anything that the employee or prospective employee had reason to
believe would contravene this Code.

A person victimises an employee or prospective employee if the pergpn subjects, or
threatens to subject, the employee or prospective employee to any detriment, prejudice or
penalty,

A person contravenes subsection (1) if the empioyee or prospectwe employee is
victimised for reasons that include a reason set out in subsection (1).

A person who contravenes this section commits an offence and shail be liable on
conviction for a fine of $1,000.

If the person who contravenes this section is an employee, the employer G:f that employee
shall also be liable under subsection (4) unless the employer can prove that it took all
reasonable steps to prevent the victimisation.

In any proceedings under this Code in which a contravention of this section is alleged, the
person accused of victimising an employee or prospective employee shall bear the onus
of proving that the detriment, prajudice or penalty was not affected by a reason set out in
subsection (1).

An employer shall pay men and women employees equal remuneration for work of equal
vafue. _ :

Faor the purposes of this section, “remuneration” means the wage or é;alary and any
additional benefits or allowances whatsoever payable, directly or indirectly, whether in
cash or kind, by the employer to the employee arising out of the employee's employment.

An employer who contravenes this section commits an offence and shall be liable on
conviction for a fine of $1,000.

PART Xlli: CHILDREN

A person shall not employ or otherwise engage a child under the age of 14 to perform
work in any capacity, except in light work as prescribed by section 116.

Subject to subsection (3), the minimum age for employment applies to all types of wark,
including domestic work, work in family undertakings, work in agriculture, work as a
seif-employed person, work as an apprentice and maritime work.

The minimum age for employment does not apply to work performed in qchools, as part
of an authorised programme of education. :
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4)

(5)

(6)

Minimum age for light work

(1)

2

Minimum age for hazardous work

(1)
(2)

3)

)

Prohibition of the worst forms of child fabour other than hazardous work

(D

Upon recommendation of the Board, the Minister may prescribe reqmrements for work

performed in schools, as part of an authorised programme of education.

Upon recommendation of the Board, the Minister may prescribe a hlgher m;mmum age

for the purposes of compliance with this section.

A person who contravenes this section, or any orders or regulations in forcfe under this
section, commits an offence and shall be liabie on conviction to a fine of $1,000 or a terin

of imprisonment of 12 months, or both,

A child aged 12 or 13 may be employed or engaged to perform light work thsit:

(a) is untikely to be harmful to the health and d_evalopment of the child; |

b) shall not prejudice the child’s attendance at school or partlctpatlon in vocational

training;

(© shall not prejudice the child’s ability to benefit from schoolmg or

training; and

(d) complies with the prescribed requirements for light work.

vocationa!

Upon the recommendation of the Board, the Minister may prescribe requirements for
light work, including the permissible times and hours of work, the activities that may be

carried out and the conditions under which these activities may be performed.

A person shall not employ or otherwise engage a child in hazardous work.

For the purpose of subsection (1), hazardous work is work that, by its niz_lf:ure or the
circumstances under which it is carried out, is likely to jeopardise a child’s health, safety
or morals, and shall include any categories of work prescribed as such by the Minis‘ter.

Upon the recommendation of the Board, the Minister may revise the types c
are prescribed as hazardous work under subsection (2). ;

A person who contravenes this section commits an offence and shall b

The engagement of any child in the following worst forms of child labour is p
(a) all forms of slavery or practices similar to slavery; :
(b) * sale or trafficking of children;

{c) debt bondage aﬁd serfdom;

(d) forced or compulsory labour;
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120.

121.

{e) compulsory recruitment of children for use in armed conflict;
O use, procuring or offering of a child for prostitution;

() use, procuring or offering: of a child for the production of pomography or for
pornographic performances; i

) use, procuring or offering of a child for illicit activities; and

@) use, procuring or offering of a child for the production or h'afﬁckmg of illegal
drugs. i

2) Any person who ¢ontravenes this section is commits an offence and shall be liable on
conviction to a fine of $5,000 or a term of imprisonment of 10 years, or both,

Register of child employees

(1} An empioyer shall create and maintain a register of all children employed by the
employer.

(2) The register shall record the child’s name, date of birth, sex, occupation, employment status,
hours of work, school or vocational training attendance rate of pay, and the dates on
which the child’s employment commenced and terminated.

3) A.n.emp_loyer that contravenes this section commits an offence.

Determination of age

In any proceedings relating to an alleged offence under this Part in which the age of the employee
at the time of the alleged offence is disputed by the parties, the High Court shall, after
such inquiry as it considers necessary and after hearing evidence that may be tendered by
either party to the proceedings, determine the age of the employee and such
determination shall be final.

PART XiV: FORCED LABOUR

Interpretation

In this Part, “forced or compulsory labour” means any work or service that is exacted from a
person under the menace of any penalty, but does not mean: =

{a) any work or service exacted from any person as a consequence of a conviction in a court
of law, provided that the said work or service is carried out under the supervision and
control of a public authority and that the said person is not hired or placed at the disposal
of private individuals, companies, or associations; .

)] any work or service exacted in case of emergency, that is to say, in the evenfg of war, or of
a calamity or threatened calamity such as fire, flood, famine, earthquake, violent
epidemic or epizootic diseases, invasion by animal, insect or vegetable pests, and in
general any circumstances that would endanger the existence or the well-being of the
whole or part of the populanon provided that such work or service shall be limited to that
strictly required by the exigencies of the situation and shall cease as soon as the
circumstances endangering the population or its normal living conditions no longer exist;
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(©)

Prohibition of forced labour

unpaid labour on minor communal works that are reasonably required as part of
reasonable and normal communal or ¢ivic obligations, provided that members of the
community concerned must be consulted in regard to the need for such works, prior to
any obligation imposed on a person to undertake them.

Any person who exacts, procures or engages forced or compulsory labour comm{ts an offence
and shall be liable on conviction to a fine of $100,000 or a term of imprisonment of 25 years, or

both.

Reporting of employment disputes

)

2

()

)

Time limits on reporting certain types of employment disputes

(1)

@

requlre further written particulars to be provided.

PART XV: SETTLEMENT OF EMPLOYMENT DISPUTES

Any employment dispute may be reported to the Registrar by or on behalf of any party to
the dispute.

A repoit of an employment dispute shall:
(a) be in writing addressed to the Registrar;

(b) be in such form as may be prescribed for the purpose of reportmg employment
disputes; .

(c) be reported within such time limits as are prescribed under section 124 orF as may
be prescribed by regulation under this Code;

(d)  setout in full the matters in issue between the parties to the dispute; and

(e) record the steps that the parties have taken to resolve the dispute at the workplace
level

Where the Registrar is of the opinion that a report of an employment diséute does not
contain sufficient particulars of the matters required to be set out by subsection (2), or
does not disclose an employment dispute as defined by this Code, the Registrar may

Every person reporting an employment dlspute or giving further written partlculars to the
Registrar under this section shall forthwith give by hand or send by registered post, atrue
copy of the report thereof or of the written particulars to each of the other parties to the
dispute. .

Where an employee alleges that Part X1 of this Code has been contravened, the employee
shall report the employment dispute to the Registrar within 28 days from the date on
which the employee’s employment was terminated.

Where an émployee or prospective employee alleges that Part XIT of this Code has been
contravened, the employee shall report the employment dispute to the Reglstrar within 12
months from:
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€))

(a) the date on which the relevant conduct occurred; or

(b) the date on which the employee or prospective employee became aware of
matters material to the alleged contravention,

An employment dispute may be reported in relation to an alleged contréwention of Parts

V, VI, IX or X of this Code that occurred, or is alleged to have occurreé w1thm the last
6 years,

Powers of Registrar on report of employment dispute

(1)

@)

€)

Further action by Registrar

The Registrar shall consider every employment dispute of which a report has been made
and shall, within 7 days of receipt of the report, take any one or more of the following
steps as seem to the Registrar most expedient for promoting a sett]ement of the dispute:

(a) where the employment dispute involves parties to an ongolg:g employment
relationship, direct the parties to engage in dispute settlement procedures at the
workplace level, in accordance with the dispute resolution procedure of any
applicable collective agreement or the model dispute resolutlon procedure in

Schedule 5 of this Code; or

{b) refer the dispute for conciliation in accordance with this Part;

(c) refer the dispute for arbitration in accordance with this Part;

(d) where the employment dispute involves an alleged commlssmn of an offence
under this Code, refer the matter to the Commissioner for mvest:gation and, if
appropriate, prosecution; or

(e) such other orders or directions are contemplated by this Code.

A decision of the Registrar under subsection (1) shall be recorded in wnt'lhg and shall be

communicated in writing by hand or by registered post to the parties to the dlSpl.lte or to

their representatives.

The Registrar may only take action under subsections 1(a) or 1(b) oncé in any given
employment dispute, ‘

Where a step taken by the Registrar under section 125 fails to result in settlement of the dispute,
and the Registrar is requested to do so by any party to the dispute, the Reglstrar ‘must take the

following further steps within 7 days of receipt of the request:

(a)

(b)

where the Registrar had prevxously referred the dispute back te the parties: for settlement
at the workplace level in accordance with section 125(1)(a) - refer the dispute for
concihatlon in accordance with section 127 :

where the Reglstrar had previously referred the dispute for conciliation - refer the dispute
for arbitration in accordance with section 128.
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Referral for conciliation

8]

@)

(3)

(4)

The Registrar may refer the matter to an independent perso, appointed. by the Registrar
from the pool of congiliators nominated by the Board, for coneiliation.

A person appointed under this section to act as a conciliator shall inquire into the causes
and circumstances of the employment dispute by communication with the parties thereto
shall endeavour to bring about a settlement of the dispute and shall report the outcome to
the Registrar.

The conciliator shall perform his or her functions under this section in as iimeiy a fashion
as is reasonably practicable tn the circumstances and, in any case, within no more than:

(a) [ month from the date the conciliator is appointed;

(b) such shorter time frame as may be specified by the Reg13trar at the time of
appointment.

The terms of every settlement of an employment dispute effected under this section shall
be set out in writing, shall be signed by or on behalf of the parties to the dispute and,
where appropriate, by the conciliator and a true copy of the text signed as aforesa;d shall
be lodged with the Registrar.

Referral for arbitration

¢y

@)

Q)

)

The Registrar may refer an employment dispute to an arbitrator, apﬁomted by the
Registrar from the pool of arbitrators nominated by the Board, for! arb:tmtlon in
accordance with this Part.

The Registrar may only refer an employment dispute for arbitration if conc:hatlon under
section 127 has failed to resolve the dispute and:

(a) one or more of the parties to the dispute request the Registrar to refer the dispute
for arbitration; or _

(b) the dispute is in the public services involving public servants exemzslng authority
in the name of the State; or

(c) industrial action has been protracted or is tending to endanger, or hffs endangered,
the personal health, safety or welfare of the community or part of it

Unless expressly provided for in this Code or in any regulations made under this Code, an
arbitrator may establish such procedures for the conduct of arbitration proceedmgs under
this Part as he or she thinks fits.

The arbitrator shali perform his or her functions under this section in as tinie]y a fashion
as is reasonably practicable in the circumstances and, in any case, within no.mmore than:

(a) 3 meonths from the date the conciliator is appointed;

(b) such shorter time frame as may be specified by the Registrar at the time of
appointment.
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Appointments to be final

Every appointment of a conciliator or arbitrator made by the Registrar in accofgiance with this
Part shall be final and shall not be questioned by any party to the employment dispnte in question.

Arbitration awards

1

)

©)]

@

()

Subject to section 131, an arbitration award shall be final and binding on the parties to the
employment dispute.

An arbitration award in relation to an employment dispute may be made so as to have
retrospective effect, provided that no award may retrospectively reduce anfj salary, wages
or allowances or any other sum of money whatsoever payable to an employee under a
contract of service in force at the time the award is made.

An arbitration award may award to any party to an employment dispute damages,
compensation and costs, and compel an employer to take such steps as are necessary to
remedy a contravention of this Code.

An arbitration award shall not be inconsistent with any law or be less ffiyourable to an
employee than any material award or order or agreement made in pursuance thereof.

An arbitration award shall be transmitted in writing to all parties to the diébute and to the
Registrar who shall as soon as practicable cause the award to be publtshed in such
manner as he or she thinks fit. ;

Appeal of arbitration award

1)

@)

@)

@

(5)

A party to an employment dispute who is aggrieved by an arbitration awaEd may, subject
to subsections (3) and (4), appeal as of right or by leave to the High Court

An appeal to the High Court must be made in the prescribed manner W!thm 28 days of
the date of the arbltratlon award,

A netice of appeal must specify:
(a) the grounds of appeal;
(b) the decision or part of the decision which is to be appealed; and

() the precise form of the order which the appellant proposes to seekéfrom the High
Court.

An appeal by an aggrieved party from an arbitration award lies as of rlght to the High
Court:

(a) on any error of law arising; or
(b) on grounds of jurisdictional error.
An appeal by an aggrieved party from an arbitration award on any other: grounds shall

only lie to the High Court with leave, where the High Court is satisfied that it is in the
public interest to grant such leave
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(6)

™

(8)

For the purposes of hearing and determining any appeal, the High Cozurt has all the

power, authority and jurisdiction of the arbitrator and such other authorlty vested in a
superior Court. '

The High Court hearing and determining an appeal may:

(2) determine the appeal by confirming, modifying, or reversing the decision or a

part of that arbitration award, or by setting the award aside and substltutmg its
own decision.

(b) refer the matter with or without any direction to the arbxtrator';to reconsider,
either generally or in respect of specified matters, the whole 01 a part of the
matter to which the appeal relates.

Where a matter on appeal is referred back to the arbitrator, the arbltrator must hear and
dispose of the matter without delay.

Interpretation of awards

0]

@

3)

If any question arises as to the interpretation of an arbitration award, the iieg;strar may,
upon the request of any party to the original employment dispute, refer the matter to an
arbitrator for a decision on the question.

Where referred under subsection (1), the arbitrator when referred a qflestton under
subsection (1) shall decide the matter after hearing the parties, or without, hearmg if the
consent of the partles has first been obtained.

The arbitrator’s decision under subsection (2) shall be:

(a) notified to the parties and the Registrar; and

(b) deemed to form part of, and shall have the same effect in ail reé’pects as, the
original award.-

Evidence in arbitration or conciliation

6

(2)

For the purpose of dealing with any matter referred to it under this Code an arbitrator
may elicit all such information as in the circumstances it may consider necessary without
being bound by the rules of evidence in civil or cnmma] proceedings and may by order
require any person:

(a) to furnish, in writing or otherwise, such particulars in reiation te any mafter as
may be requlred

(b) to appear before it and give evidence on oath or otherwise; and

©) to produce ary material documents as may be cited.

Despite subsection (1), if any person objects to furnishing any particulars, answermg any
question or producing any document on the ground of confidentiality or that it will tend
to incriminate him or her or on any other lawful ground he or she shall, subject to

subsection (3), not be required to furnish such particulars, answer such:question or
produce such document nor be liable to any penalties for refusing to do so.
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(4)

()

(6)

(M

@

Duties in relation to employment disputes

Where objection is taken to the production of a document on the ground ﬂénat the contents
thereof are confidential the arbitrator may nevertheless by order require production of the
document and consideration of its contents in camera and shall take all such further steps

as may seem necessary and practicable to preserve the conﬁdentlal nature of the
document.

A conciliator appointed under section 127 may, for the purpose of dealmg with an

employment dispute referred to it under this Code, by order require afy party to the
dispute to appear before it.

Any person who without reasonable excuse fails to obey any order made under this
section commits an offence.

Any person who bemg required by an order under subsection (1)(a) ori(b) to furnish
particulars or to give evidence, wilfully furnishes information or makes a stateinent

which he or she knows to be false or which he or she does not believe to be true, commits
an offence.

Representation of parties in coneiliation or arbitration

In any conciliation or arbitration proceedings under this Code, a party to those
proceedings may:

(a) appear in person; or

(b) being an orgamsatton, be represented by & member, officer or empioyee of the
organisation; or

(c) not being an erganisation, be represented by -
6)] an employee of that party; or

(ii) a member, officer or employee of any organisation of whm i that party is
a member; or

(d) subject to subsection (2), be represented by a legal representative.

A party to a proceeding may only be represented by a legal practitioner with leave of the
conciliator or arbitrator granted on grounds of’

(a) the complexity of the issues in the proceeding,
(b) the legal issues to be decided in the proceeding;

(c) the public interest in legal representation in the proceeding; or

(d) the relative ability of the parties to represent themselves in the proceeding.

All parties to an employment dispute and every person appointed under this Part shall where
approprlate take into account in considering any proposed settlement, award or recommendatxon
in respect of the employment dispute:.
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(a)
(b)

(c)
(d)

(e)

)

the public interest;

the need to maintain existing levels of employment and the desirability of raising those
levels; ,

the desirability of increasing productivity,

the desirability of establishing and maintaining reasonable reward dlfterentlals for -
different skills; ‘

the financial implications of the proposed settlement, award or recommendation if
implemented on the living standards of the employees affected, the particular industry
concerned and similar or related industries or skills, andthe economy of Kiril_:;:ati.; and

the price levels of essential commodities.

PART XVi: INDUSTRIAL ACTION

Strike, lock-out or boycott action where dispute resolution procedures not follov}:ted

)

)

3)

“)

A party to an employment dispute shall not take strike, lock-out or boyéi)tt action in
furtherance of that dispute, unless that party has made all reasonable endeavours to
resolve the dispute in accordance with:

(a) the dispute resolution clause of an applicable collective agreamefit or, where
none applies, the Model Dispute Resolution Procedure set out in Sohadule 5 of
this Code; and

(b). Part XV of this Code,

Where another party to the employment dispute forms the opinion that stnke lock-out or
boycott action is being taken, or is about to be taken, in contravention of subsection (1),
that party may apply to the Registrar for an order under subsection (3). 5

Upon application under subsection (2), where the Registrar is satisfied that: strlke, lock-
out or boycott action is being taken, or is about to be taken, in contravention of
subsection (1), the Registrar may, if he or she thinks fit, take any one or- more of the
following steps: i

(a) invite the parties to the dispute to show cause as to why they did not comply with
the relevant procedures for the resolving the employment dispute;

(b) invite the parties to comply: with the relevant procedures for resol\ring the
employment dispute;

(¢) - by order, declare the strike, lock-out or boycott action Spemﬁed in the application
under subsection (2) to be unlawful until a date specified in the order, which date
shall be no later than one month from the date on which the order is n'ade.

A person who contravenes an order of the Registrar under subsection 3(c) commits an
offence.
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Strike, lock-out or boyeott action where award, settlement or agreement in forée

H Subject to this section, a strike, lock-out or boycott is unlawful, unless 1t relates to a
dispute relating to the formation, variation or application of a collective agreement

2) A party to an employment dispute shall not take strike, lock-out or boypott action in

furtherance of that dispute, where a collective agreement, conciliation settlement or

arbitration award has been made by, or in relation to, the parties to the employment
dispute, which:

(a) deals with the matters to which the employment dispute relates; and

()] is expressed to have effect until a date that has not yet passed.

€))] Where another party to the employment dispute forms the opinion that strlke, lock-out or
boycott action is being taken, or is about to be taken, in contravention of subsection (1),
that party may apply to the Registrar for an order under subsection (3). :

€] Upon application under subsection (2), where the Registrar is satisfied that strike, lock-
out or boycott action is being taken, or is about to be taken, in contraventlon of

subsection (1), the Registrar may, if he or she thinks fit, take any one or more of the
following steps:

(a) invite the parties to the dispute to show cause as to why they should not comply
with collective agreement, conciliation settlement or arbitration award untit the
date on which it will cease to have effect;

(b) invite the parties to the dispute to comply with that collectlvr agreement,
conciliation settlement or arbitration award; :

(c) by order declare any strike, lock-out or boycott action arising out of that dispute
to be unlawful until a date specified in the order, which date shall be no later than
any date referred to in subsection (1)(b).

(5) A person who contravenes an order of the Registrar under subsection (3)(01 commits an
offence.

Strike, lock-out or boycott action involving essential service

{1 A. party to an employment dispute that involves an essential service employee shall not
take strike, lock-out or boycott action in furtherance of that dispute unless the party has
given not less than 14 days’ notice of the intended strike, lock-out or boycott action to the
Registrar and to all other parties to the dispute.

2) Where another party to the empioyment dispute forms the opinion that striké, lock-out or
boycott action is being taken, or is about to be taken, in contravention of subsectlon (1),
that party may apply to the Registrar for an order under subsection (3).

3) Upon application under subsection (2), where the Registrar is satisfied that strike, lock-
out or boycott action is being taken, or is about to be taken, in contravention of
subsection (1), the Registrar may, if he or she thinks fit, take any one or more of the
following steps:
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(a) refer the dispute for conciliation and arbitration under Part 15, subjeet to such
directions as the Registrar thinks fit; ‘

(b) by order, declare the strike, lock-out or boycott action specified in t%he application
under subsection (2) to be unlawful until a date specified in the order, which date
shall be no later than 2 months from the date on which the order is made

A person who contravenes an order of the Registrar under subsection (3)(b) commits an
offerce. i

Strilee action involving more than 50 employees

M

*

(3)

A party to an employment dispute shall not take strike action in furtherance of that
dispute, where:

(a) the strike action will involve more than 50 employees; and

(b) the strike action has not been approved by a majority of the employces by way of
a strike ballot. :

Where another party to the employment dispute forms the opinion that st;'lke action is
being taken, or is about to be taken, in contravention of subsection (1), that party may
apply to the Registrar for an order under subsection (3). ‘

Upoen apphcatton under subsection (2) where the Registrar is satisfied that stnke action is
being taken, or is about to be taken, in contravention of subséction (1), the Regtstral may,
if he or she thinks fit, take any one or more of the following steps:

(a) invite the party to the dtspute to show cause as to why strike actlon was taken
without the approval of a majority of the employees involved;

(b) invite the parties to undertake a strike ballot;
(c) by order, declare the strike, lock-out or boycott action specified in the application
under subsection (2) to be unlawful until a date specified in the order, which date

shall be no later than one month from the date on which the order is made

A person who contravenes an order of the Registrar under subsection 3(c) commits an
offence.

‘The Registrar may make rules prescribing the manner in whmh ballots reqmred by this
section shall be conducted.

Effective date of orders

(1)

(2

An order made by the Registrar as the case may be under this Part shall be -ﬁubiished’ by
exhibition at the Public Office of the Beretitenti and shall come into effect on the day
following the date of pubiication, unless a later date is prescribed therein.

The Registrar shall, as soon as practicable after an order has been piubﬁshed in
accordance with subsection (1), further publish such order in such mannet as he may
think fit for the purpose of bringing its contents to the attention of the persens affected
thereby. ,
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)

@

Appeals from order of Registrar

(1

@

&)

)

(5)

Where members of a trade union or employer organisation is affected by an order of the
Registrar under this Part, the trade union or employer organisation ‘must take all
reasonable steps to: '

(a) bring the contents of the order to the attention of its members; and

(b) inform them of the legal consequences of contravening the order.

A trade union or employer organisation that fails to comply with subsection (3) commits
an offence. ‘

Any person aggrigved by an order of the Registrar under this Part, may appeal the order
to the High Count.

An appeal under subsection (1) must be lodged with the High Court w1thm fourteen days
of the date on which the Registrar makes an order of the Registrar under thls Part.

Upon an appeal under subsection (1), the High Court may make any orders it thinks
proper, including directions as to costs, and any such orders made by the High Court shall
be final and conclusive and shall not be subject to any appeal.

Subjeet to section 97 of the Constitution, the Chief Justice may make rules of court
governing appeals under this section, providing for the method of giving| ‘evidence and
prescribing the fees to be paid, the procedure to be foliowed and the manner of notifying
the Registrar of the High Court of the appeal. ;

The Registrar shall be entitled to be heard on any appeal under this section.

Onus of proeof in proceedings for alleged offence

Where, in any proceedings for an alleged offence under this Part, it is proved thélt the accused
person, in circumstances which give the High Court reasonable grounds to suppose that the
person was taking part in or acting in furtherance of an unlawful strike, lock-out or boyeott:

(@

(b)

©

ceased work or refused to continue to work or to undertake particular work, being work
in terms of his or her employment he or she was bound to do; or .

closed a place of employment or suspended work or being an employer refused to
continue to employ persons employed by him or her; or

systematically refused to hold or abstained from holding relations or dealmgs of any kind
with another person, ‘

the accused person shall bear the onus of proving that he or she acted as aforesa[d for reasons
wholly unconnected with the sirike, lock-out or boycott action declared unlawful by the relevant
order of the Registrar.

Prohibition of expulsion of members

(D

No person being a member of an organisation who refuses to take part or to continue to
take part in any unlawful strike, lock-out or boycott action shall by reason of such refusal
or by reason of any action taken by him under this section be subject to expulsaon from
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Intimidation or annoyance

(1)

@)

Immunity of trade uniens or empleyer organisation from actions of tort

(D

)

membership of any organisation, to any fine or other penalty, or to deprivation of any
right or benefit to which he or she or their personal representatives would otherwise be
entitied or liable to be placed in any respect either directly or indirectly under any
disability or to any dlsadvantage as compared with other members of the organisation
despite anything to the contrary in the rules or constitution of an orgamsatzon

No provision of any law limiting the proceedings which may be entertained; by the High
Court and nothing in the rules or constitution of any organisation requiring the settlement
of employment disputes in any manner shall apply to proceedings for enforcing any right
or exemption secured by this section and in any such proceedings the Court may, in lieu
of ordering any person who has been wrongfully expelied from 1nembersh1p of an
organisation to be restored to membership, order that he or she be paid out of the funds of
the organisation such sum by way of compensation or damages as the Court thinks just.

A person shall not, with & view to compel any other person to abstain from dé}ing or to do
any -act which such other person has a legal right to do or abstain from dom,gT wrongfully
and without legal authority:

(a) use violence against or intimidate such other person or a family member of that
person, or injures his or her property; or

(b) persistently follow such other person about from place to place; or

(c) hide any tools, clothes or other property owned or used by such other person, or
deprive him or her of or hinders him or her in the use thereof; or

{d) watch or beset the house or other place where such other person resides or works
or carries on buginess or happens to be or the approach to such housef or place; or

{e) follow such other person with 2 or more other persons in dlsorderly nanner in or
through any street or road; or i

43 attend at or near a house or place where a person resides or works or carries on
business or happens to be, in such numbers or in such manner as to be calculated
to intiinidate any person in that house or place, or to obstruct the approach
thereto or egress therefrom, or to lead to a breach of the peace.

A person who contravenes this section commits an offence and shall be liable on
conviction for a fine of $2,000 or a term of imprisonment of 1 year, or both. :

An action against a trade union or employer organisation, or against any members or
officials thereof, on behalf of themselves and ail other member of the trade union or
employer organisation, in respect of any tortious act alleged to have been committed by
or on behalf of the trade union or employer organisation, shall not be entertamed by any
court.

Nothing in this section shall affect the liability of a trade union or employer organisation
or any officiai thereof to be sued in any court touching or concerning the property or
rights of a trade union or employer organisation ln contemplation or in furtherance of an
employment dispute.
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Conspiracy in relation to employment disputes

(1) An agreement or combination of 2 or more persons to do or procure to be done any act in
contemplation or furtherance of an employment dispute shall not be triable as a
conspiracy if such act committed by 1 person would not be punishable as a crime.

()] An act done in pursuance of an agreement or combination by 2 or more Ej_nerf.sons shall, if
done in contemplation or furtherance of an employment dispute, not be actionable unless
the act, if done without any such agreement or combination, would be acti’Onable

3) Nothing in this section shall exempt from punishment any person gu:Ity of a congpiracy
for which a punishment is awarded by any faw in force.

4 Nothing in this section shall affect the law relating to riot, unlawful assembly, breach of
the peace or sedition or any offence against the Republic.

(5) A crime for the purposes of this section means an offence for the commfss:on of which
the offender is liable to be imprisened, either absolutely or at the dlscretlon of the High
Court as an alternative for some other punishment.

Removal of liability for interfering with another person’s business

An act done by a person in contemplation or furtherance of an employment dlspute shall not be
actionable on the ground only that it induces some other person to break a contract of service or
that it is an interference with the trade, business or employment of some other person, or with the
right of some other person to dispose of his capital or his labour as he wills.

Peacefu] picketing

Despite anything contained in this Code, it shall be lawful for 1 or more persons, actlng on their
own behalf or on behalf of a trade union or employer organisation or of an individual employer or
firm, in contemplation or furtherance of an employment dispute, to attend at or néar a house or
place where a person resides or works or carries on business or happens to be, if they g0 attend
merely for the purpose of peacefully obtaining or communicating information, or: of peacefully
persuading any person to work or abstain from working.

PART XVII: MISCELLANEOUS
Terms and conditions in contravention of Code

Any term or condition of a contract of service or a collective agreement that contravenes a
provision of ﬂ'llS Code is void to the extent of its contravention.

Liability of persons appointed under Code

No person shall be liable for any act done or omitted to be done by him in good falth and without
negligence in the carrying out of any function vested in him by this Code or made thereunder

Offences by corperation

() Where an offence against this Code committed by a corporation is proved to have been
committed with the consent or connivance of, or to have been attributable to the wilful
neglect on the part of an officer of the corporation or person purporting to act as such an
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officer, that officer or person also commits the offence and is liable to the penalty for that
offence. ‘

2) Where in proceedings under this Code it is necessary to establish f.l'.leE intention of a
corporation, it is sufficient fo show that an officer, employee or agent of the corporation
had that intention. :

3) In this section, “officer” in relation to a corporation means:
(a) a director, secretary or executive officer of the corporation;

(b) a peraon in accordanece with whose directions or instructions the dlI‘eCl’Ol'S of the
corporation are accustomed to act, or

() a person concerned in the management of the corporation.
General penalty

A person who commits an offence under thlS Code for which no specific penalty IS preScrlbed is
[iable on conviction:

(a)  where the person is an individual, to a fine of $2,000;

(b) where the person is a corporation, trade union or employer orgamsatlon to a fine of
$10,000.

Remuneration and expenses

The Minister, acting in accordance with the advice of Cabinet shall determine the :r,;e;nuneratmn
including allowances, to be paid to any person appointed under this Code and the same shatl be
paid out of the Consolidated Fund. '
Regulations under this Code

(H The Beretitenti, acting in accordance with the advice of the Cabmet, may make
regulations prescribing:

(a) the procedure to be followed in making any application or report or instituting
any proceedings, under this Code; .

()] matters which are requlred or permitted by this Code to be prescrlbed by
Regulations;

(e) matters necessary or convenient to be prescribed for carrying out of or giving
effect to this Code. ;

2) Without any prejudice to the generality of subsection (1), the Beretitenfji, acting in
accordance with the advice of the Cabinet may make regulations with respect to:

(a) the registration of trade unions and employer organisations under Part III of this
Code, including any forms to be used in an application for registratien any fees
to be paid for registration and the register of trade unions and employer
organisations to be kept by the Registrar; .
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(b) the discharge of the Board’s functions under Pagt V of this Code;

(c) prescribing the licensing of recruitinent agents and private employment agencies
for local or overseas employments under Part VII;

(d) amending the list of essential services set out in Schedule 1 to this Code.

155. Code to bind Government

The provisions of this Code shall bind the Government,

156.  Labour laws repealed
) The Trade Unions and Employer Organisations Code, 1998 is repealed.
3 The Employment Ordinance, 1977 is repealed.

(3)  The Industrial Relations Code 1998 is repealed.
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SCHEDULE 1~ ESSENTIAL SERVICES
Distribution of essential food services

Distribution of fuel services

Electricity services (including the generation and distribution of electricity and the maintenance

of electricity supplies)

Fire services

Emergeney health Services

Maintenance of intérnal and external air services

Police services

Port services connected with the Ioia.diﬁg and unloading of vessels
Prisor services

Sanitary services

Search and rescue services

Shipping services

Emergency telecommunication services

Water services, with respect to the provision of sufficient potable water to an I-Kirib;ati.
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SCHEDULE 2 ~ ARRANGEMENTS FOR COLLECTIVE BARGAINING

1. The negotisting parties will be represented / led by:
2. The negotiating parties will be representing;
3. The parties agree to meet: Set out anticipated timeframe for meetings (i.e. weekly, fortnightly).

4, The procedure for resolution of disputes over bargaining, prior to reference to the Eégistrm is:
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SCHEDULE 3 ~ TRADE UNION AND EMPLOYER ORGANISATION RULES |

The rules of a trade union or employer organisation shall include the following information:

1.

2.

The name of the trade union or employer organisation,

The objects for which the trade union or employer organisation is to be established, the purpose
for which the funds thereof shall be applicable, and the conditions under which any member may
become entitled to any benefits assured thereby and the fines and forfeiters to be imposed on any
‘member of the trade union or employer organisation.

The manner of making, altering, amending and rescinding the ruies.

A provision for the appointment and removal of a general committee of management of a
treasurer and other officers. -

A provision for the keeping of full and accurate accounts by the treasurer.

A provision for a meeting of members to be convened as soon as practicable after fhe end of the
financial year with the express purpose of enabling the treasurer to present the auditéd accounts.

A provision for the investment of the funds or their deposit in a bank and for an annual or
periedical audit of accounts. ;

The inspection of the books and names of members of the trade union or employeif_ organisation
by every person having an interest in the funds of the trade union or employer organiisation.

The manner of the dissolution of the trade unian or employer organisation and the d1Sposa1 of the
funds thereof available at the time of such dissolution.
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SCHEDULE 4 -PARTICULARS OF CONTRACTS OF SERVICE
1. Name of employer
2. Name of employee
3. Position description / inherent requirements of position
4. Applicable minimum wage order and collective agreement(s)

3, Classification or designation of the employee under the applicable minimum igva_ge order or
collective agreement(s)

6, Type of contract (full time / part time / casual)
7. Term of contract (indefinite / fixed term)
8. Place of work

9. Hours of work

10. Wages/salary

I, Allowances

12. Pay period

13. Holidays and leave

14. Employment dispute procedure

15, Other entitlements

16. Notice of termination

17. Sevarance pay

18, Date of contract
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SCHEDULE 5 - MODEL WORKPLACE DISPUTE RESOLUTION PROCEDUR'E

Application of procedure
1. The procedure set out in clauses 2 to 8 of this Schedule apply to an employment diépute.
Persons who may inveke procedure
2. An employee, trade union, employer or employer organisation that is a party to an employment
dispute, or a representative of such a party, may invoke the procedure or the Reglstrar may direct
the parties to invoke the procedure in accordance with section 138.

Submission of an employment dispute to other party

3. The party invoking the procedure must advise the other party or parties to the employment
dispute of [1

(a) the existence of the employment dispute; and
(b} the basis of the employment dispute; and
(c) the solution sought in respect of the employment dispute.
Meetings
4. The parties must then meet to discuss the employment dispute.
Written statement

5. If the parties fail to resolve the employment dispute, the party who invoked the pEocedure must
within seven days give to the other party or parties a written statement setting out (1

{a) the nature of the employment dispute;

(b} the relevant facts in relation to the employment dispute; and

(c} the solution sought in respect of the employment dispute.

Response
6. If one or more of the other parties are not prepared or able to provide the solution séught, and the

employmeit dtspute has not otherwise been settled, the other party must no later than the 7th day
after the day of receiving the written statement of the employment dispute under clause 5, provide
a written response setting out [ :

(a) that party’s view of the facts; and

(b) the reason why that party is not prepared or able to provide the solution sougbt.
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Waiver of written statements

7. If the parties agree in writing that the exchange of written statements un'der-é the preceding
provisions is inappropriate or unnecessary, they may dispense with those parts of the procedure.

Power to refer dispute to Registrar

(a} the party invoking the procedure is not satisfied with the other party’s wﬁt’ten response;
or B

(b} the other party fails to provide, within the 7 day period required, a writien réesponse; or

(¢) the parties have agreed to waive the requirement for an exchange of wri&en statements
and the perty invoking the procedure is not satisfied that the dispute has been resolved, [

the party invoking the procedure may report to the Registrar the failure to resolve the employment
dispute, in the prescribed manner. é
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EMPLOYMENT AND INDUSTRIAL RELATIONS CODE ACT 2015
Explanatory Memorandum

The objective of the Employment and Industrial Relations Code Act is to provide for the regulation of employment
contracts, industrial relations and for the settlement of employment disputes. The Act repeals the:

a. Employment Ordinance 1977, i

b. Industrial Relations Code 1988 aad the

c. Trade Union and Employer Organisations Act.

The Act aimis to modernise employment practices to keep pace with changing labour market needs and aspirations in
Kiribati. This includes providing a framework that enables businesses to grow in the context of providing
decent work. It is afso intended to enable progressive compliance with following Intemattonai Labour
Organisation {ILO) Conventions which have been ratified by Kiribati:-

- Forced Labeut Convéntion 1930

. Freedom of Association and Protection of the Right to Organise Convention

- Right to Organise and Collective Bargaining Cornivention

. Equal Remuneration Convention '

- Abolition of Forced Labour Convention

- Discrimination (Employment and Occupation) Convention

- Minimum Age Convention

- Worst Forms of Child Labour Convention

Part I Preliminary

This Pari provides for preliminary matters such as the name of the Code, the commencement and interpretation
sections.

Section 2 explains that the sections of this Code must comply with the human resource ﬁamewmk of the Kiribati
Public Service Commission and ‘the fundamental right to assembly and. association as set out in Chapter VII and
Article 13 of the Constitution respectively.

Section 3 is the commencement section, It enables different sections of the Code to come into force ona date or on
dates appointed by notice. :

Part 11 Commissioner, Inspectors and Registrar

This Part establishes these key positions, their roles and functions-

- the Coinrnissioner for Labour and Human Resource Development;
- labour inspectots; and

- the Regjstrar of Industial Relations.

Part XII Trade Unions and Employer Organisations

This Part gives effect to the rights of employees and empioyers to freedomn of association and the rights of
organisations registered under this Code as trade unions or employer organisation.

The Act establishes the registration process for organisations representing the economic and socnal interests of
employees or employers. It also prescribes the accounting requirements for trade unions and employer
organisations. i

Part IV Decent Work Advisory Beard

This Part establishes the Decent Work Advisory Board, its role and functions. The objectives of the Board are fo-
- make recommendations on social, economic and labour issues;

- further the Kiribati National Development Strategy by enhancing equitable growth and dlstrlbutlon,

- as a member of the ILO, promote employment and industrial relations practices in accordance with
Principles of Decent Work; |

- ensure active consultation with fripartite consultations on the development, adoption, 1mp1ementat10n and
reguiation of Intérnational Labour Standards. :



The Board membership comprises relevant stakeholders representing public sector agencies, as well as nominees
from the representative organisations-of employers and employees.

Part v Minimum Wage Setting

This Part establishes the process by which the Minister responsible for Industrial Relations fixes tlle minimem wage
rate for employees.

The Decent Work Advisory Board makes recommendations to the M:mster on the level of the mlmmum wage based
on prescribed criteria.

Part VI Collective Bargaining

This Part establishes the framework for coilective bargaining which incorporates the prmc1ples af flexibiiity and
faimess in the collective bargaining process,

The Act does this by-

- establishing a clear process in which collective bargaining must be initiated;

- creating a statutory duty of good faith in collective bargaining; and

- encouraging efficient and effective collective bargaining,

This Part cantain Key provisions concem the rules relating to the form and content of collective agleoments as well
as the requirements for registration of a collective agreement.

Part VII Establishing Employment Relationships

This Part intends to create certainty and fairness for both employers and employees by estabhshmg the minimum
standards relating to-

- the establishment of an employment rélationship;
- when a written contract of service is reguired; and
- the licensing of recruitment agencies.

Part Vil Payment of Wages

To safeguard the rights of employees, this Part creates a statutory duty on an employer -
- to pay wages regularly;

- to make deductions from wages only where such deductions are lawfuf;

- to keep employment records; and

- to produce a statement of wages or a pay slip to an employee.

Part IX Hours of Work
This Part prescribes the maximum hours of work that may be performed and the minimum hours of rest that may be
taken by an employee.

Breaks include meal and rest breaks, daily and weekly rest periods and nursing breaks for a woman who returns to
work after childbirth.

Part X Leave

This Part provides a statutory entitlement by an employee to paid leave in particular annual leava pubhc holidays,
sick leave, compassionate leave and maternity leave. :

Part XI Termination of Employment

This Part establishes the minimum requirements refating to the termination of an employee’s nontrari.f.t of service.
This Part makes it clear that any employer can only terminate an employee’s contract of service for these reasons- (i)
the employee’s capacity or conduct in employment is unable to comply with the standard of parform;ance reasonably
expected of an employee; and (ii) there is a reduction in the work functions in the employer’s business.

Part X1 Equal Employment Opportunities

This Part mandates all employers to provide for equal employment opportunities by:



- prohibiting direct and indirect discrimination on specific grounds such as ethnic or:gm race, colour,
religion or political opinion, age, state of hiealth or membership of a trade union; '

- prohibiting sexual harassment,

- establishing an obligation on an employer to pay women and men equal remuneration FOr work of equal
value.

It also makes provision for special measures of protection or assistance o a particular group of employees duetoa
particular atiribute.

Part XiIll Children

This Part establishes minimum protections for children to ensure that their health, safety or morals are not harmed.
It also establishes the circumstances and ages at which children may worle and confers certain nghts on children and
provides protection in view of their vulnerability to exploitation.

Part XIV Forced Labour
This Part prohibits forced labour which attracts severe criminal and civil sanction
Part XV Seitlement of Employment Disputes

This Part establishes a framework to facilitate the settlement of employment disputes arising under this Act.

Areas covered under this Part include the power of the Registrar of Industrial Relations to invoke the Registrar’s
statutory power of dispute resolution. In other words, the Registrar of Industrial Relations may refer an employment
dispute to conciliation. It provides that where conclhatlon does not resolve a dispute, the Registrar may refer a
dispute to arbitration in specified ¢itcumstances. If arbitration fails to resolve a dispute, then a party may appeat to
the High Court on specified grounds.

Part XVI Industrial Action

This Part establishes the circumstances. in which an industrial action may be declared unlawful by;ithe Repistrar of
Industrial Relations. It also sets out specific requirements and protections in relation to industrial action in an
essential service.. :

Part XVII Miscelinneous
This Part deals with procedural matters relating to liability, penalties and regulations that w:li facilitate

implementation of this Code.
Section 156 states these labour laws are repealed once this Code becomes mto force—

a. the Emptoyment Ordinance 1977,

b. the Industrial Relations Code 1988;

c. the Trade Union and Employer Organisations Act.

Schedules

Schedule 1 - lists eleven essential services.

Schedule 2 sets out the arrangements for collective bargaining.

Schedule 3 establishes the key organisational rules for both a trade union and an employer orgamsatxon.
Schedute 4 establishes the key matters must be addressed. in a conivact of service.

Schedule 5 articulates the model workplace dispute resolution.
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