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1.2

1.3

1.4

1.5

1.6

1.7

PRACTICE

" PART A: INTRODUCTION " "

" PURPOSE AND PRINCIPLES

The purpose of this National lhvdustrial' Code of Indu‘strial'

Relations Practice is to provide practical guidance on the day to
day implementation of fair labour practices and the promotion of

. good human and industrial relations at the workplace.

It has been prepared in consultation with the Labour Advisory
Board and published in terms of Section 49 of the Trade
Disputes Act and Section 68 of the Trade Unions’ and
Employers’ Organisations Act.

The Code provides guidance by summarising some of the
provisions of the law and providing guidelines on good practice.
If there is any conflict between the provisions of the Acts and
this Code, the provisions of the Acts prevail.

The Code is intentionally general because every situation is
unique and departures from the standards in this Code may be
justified in appropriate circumstances.  Anyone who departs
from them must demonstrate reasons for doing so.

To the extent that this Code advances an interpretation of the
law, that interpretation is the policy of the Minister and should be
applied unless that interpretation is reversed by a decision of the
Court.

The Code intends to assist-

1.6.1 employees and their trade unions;
1.6.2 employers and their employer organisations; and

1.6.3 mediators, arbitrators and judges.

The principles underlying the Code are as follows:-

1.7.1 good industrial relations can only be built on mutual
trust, confidence and respect for the different interests
of employees and employers and the broader
interests represented by Government.




173 'V employers and employeés must promote efficien'cy :

1.8

1.9

1.7.2 employers and employees must accommodate
different cultural, religious and social attitudes, values

and beliefs at the workplace.

and productivity at the workplace.
... 1.74  collective bargaining is the preferred - means of .. :
" building relationships and preventing and resolving
disputes. '
175 sound procedures -which settle disputes’ “and "

- grievances promptly and equitably, minimise conflict.

| 1.:7.63 Afa‘i“r-"em}’aloymerit standards and fair labour practices
- constitute the foundation of sound labour relations and

an efficient and productive workplace.

1.7.7 a workplace must be free of discrimination, particularly
‘gender discrimination, and promote employment
opportunities for disadvantaged groups.

1.7.8 the independence and neutrality of Government is

important in the prevention and resolution of disputes.

In any undertaking, management needs to use its resources
efficiently in order to achieve profitability, while employees look
for continuity of employment, security of earnings and
satisfaction in their work. Both have a common interest in the
undertaking’s success because without it their aims cannot be
achieved. Some conflicts of interest are bound to arise, but,
with good industrial relations, they can be resolved in a
constructive way.

Good industrial relations are a joint responsibility. It needs the
continuing co-operation of all concerned - management,
employees, trade unions, employers’ organisations and
Government. One of the objects of this Code is to encourage,
promote and assist in the development of that co-operation.

APPLICATION AND USE

2.1

2.2

Anyone interpreting or applying the Employment Act, the Trade
Disputes Act or the Trade Unions and Employers’ Organisations
Act must take into account the Code.

In terms of Section 18(5) of the Trade Disputes Act, the
Industrial Court must in the exercise of its powers, take into
consideration any code of practice agreed between
Government, employers’ organisations and trade unions.




2.3

In addition to providing guidance to the Court in determining

appropriate decisions in the case of any dispute or grievance = .
. referred to the Court, the Code also provides guidance for =
. employers. and trade unions in the promotion of collective o
" ‘bargaining, consultation and the development of sound industrial - -
worelations. - ¢ o

Industrial relations are not static.” As relations at the wOrk:bl;éiCe .
- develop, the provisions of the Code will be periodically reviewed o
‘by- the: Minister, taking into ageount decisions of the Courts, " .. .7

- 7 UThis review will take. place after. consultation with representative. ., . -

' f,';'Organj_satidns of employers and employees, in accordance with -~ L
“the policy of tri-partite co_nsultation. : . -

PART B: ROLES OF SOCIAL PARTNERS

3. ROLE OF MANAGEMENT

3.1

3.2

3.3

The principal aim of management is to conduct the activities of
the business undertaking successfully and profitability. To
achieve this aim it is necessary to promote good working
relations between management and employees and managers
should ensure that they deal with employees fairly and respect
the dignity of their employees in an atmosphere of mutual trust
and respect.

Although the primary responsibility of management is to conduct
the business of the undertaking efficiently and effectively to
ensure success, management should also recognise that each
employee has needs and aspirations at work and these should

be taken into consideration in the daily conduct of business.

Management, therefore, should refrain from taking decisions
affecting employees that- :

3.2.1 are arbitrary; or
322 are taken without prior consultation.

Good industrial relations at the workplace are the joint
responsibility of employers, employees and their organisations.
However, primary responsibility for the promotion of good
working relations rests with management, who should take the

initiative and pay as much attention 1o industrial relations as it

does in respect of finance, production, marketing or
administration.




3.4

3.5

3.6

If a trade union has been recognised for negotiation and joint
consultatlve purposes management must, jointly with the union-

R -3.4."1 .v

3420,

3.4.3

‘estabhsh and malntam eﬁeotlve arrangements and L
. procedures:for: * '
- (a) negotlatnon consultatlon and communxcatlon

regardlng terms and condlttons of employment
~and . :

'.A'A‘(b) ~the - speedy and equntable settlement of

C gnevances and dlsputes

ensure. that all managers and supervisors are aware -

of the arrangements and procedures, and that they
comply with the provisions of any recognition or

collective agreement.

advise employees of their rights of membership,
participation in, and representation by, a trade union.

If no trade union is recognised for the purpose of negotiation,

3.5.1

3.5.2

consultation and communication, management should-

establish effective means for:

(@) consultation and communication with employees
regarding terms and conditions of employment:
and

(b) the speedy and equitable settlement of
grievances and disputes.

ensure that all managers and supervisors are aware
of those procedures and comply with and observe
their provisions.

Effective management is dependent upon the systematic
organisation of work, and management should ensure that-

3.6.1

3.6.2

3.6.3

the responsibilities of each employee or group of
employees are clearly defined within the
organisational structure of the employer;

managers understand their responsibilities and have
the authority to carry out their responsibilities:

there are clear lines of accountability, and that
employees are informed of what their tasks, objectives
and priorities are and are kept informed of progress in
meeting them.




37

878

All managers and supervisors should receive training in

' _supetvisory techniques and the promotion of good. industrial -

relations. -Management should ensure that managers and |
) 371 ,‘,‘éir‘é':p»rfop‘gr:!y‘selépted and trained;
372 understand their resppnsibil.ities and authority;
‘ ,',‘.:f:a:‘rfé’:A.fu"lliif‘”oonversant with management policies and -,-.:_;f o
_v.'_:,_,___E.,‘obj'eqtiyeg\; S : : R
374 understand the arrangemenfs and procedures for the

settlsment of any disputes and grievances, the -

" implementation of a disciplinary procedure, and the
general provisions of employment legislation; a

3.7.5 recognise their role as the link in the exchange of
information and views between management and
employees.

THE INDIVIDUAL EMPLOYEE

4.1

4.2

4.3

4.4

The employee has obligations to the employer, and if a member,
to the trade union.

The relationship between an employee and the employer is a
contract in which the employee, in exchange for remuneration
and benefits, agrees to work to the best of the employee’s ability
under the instructions and directions of the employer.

The terms of a contract of employment may be fixed by law, by .

a collective agreement or by mutual consent, subject always to
employment legislation and collective agreements.

Each employee shares responsibility for the state of industrial
relations at the workplace and to promote the establishment of
good working relations. Each employee should-

4.4.1 be familiar with, and understand, the terms and
conditions of employment and abide by them at all

. times;
4.4.2 be aware of any code of conduct governing behaviour

at the work place, and the arrangements and
procedures for disciplinary action, and the settlement
of disputes and grievances;




4.4.3 respect the right of management to manage, and
' carry out lawful and reasonable instructions of
management to the best of the employee s ability;

45 - Employees who are members of a profess;on or who work inan
essential - service, should be aware of ahy special obligations -
. -arising out.of membership of such. profession, or employment.in

such mdustry, and should refrain from any actiori which may be

....contrary to the -code of ethics of such professnon, or harm the -

well-being of any mleIdual or communlty

B TRADE UNIONS

5.1 | The principal aim of trade unions is to protect and promote the
- interests of employees.- ‘This can only be achieved if the -

businesses in which their members are employed operate
- efficiently and profitably.

5.2 It is, therefore, in the interests of trade unions to share with
management the responsibility for the promotion of harmonious
human and industrial relations at the workplace.

5.3  Trade unions should-

5.3.1 join with management in the establishment and
- maintenance of effective arrangements and
procedures for-

(a) negotiation, consultation and communication
regarding terms and conditions of employment;
and

(b) the speedy and equitable settlement of
grievances and disputes;

5.3.2 ensure that their members, representatives and
~ officials are aware of, and understand those
arrangements and procedures and follow and abide

by them at all times;

5.3.3 take steps to ensure officials and representatives
understand their role, duties, obligations and powers
at the workplace in relation to those of management;

5.34 maintain effective communication between their
members and management and foster open
discussion and consultation to the mutual benefit of
the employer and employees;




53.5 encourage members to pafticipate in the activities of
the trade union, to attend meetings and to comply with
“the rules and procedures of the union. -

536 represent the interests of employees in consultation.

" * and negotiation with-Government and employers- on

o "",ihAdt.sttrial‘relat'i"OnS‘ and matters affecting employment.

e

6.1

6.2

6.3

An employer is obliged to recogn'ise aAtrade' union represen_tativ'e
appointed from amongst its employees by a recognised trade
union. Anh employer may set reasonable limits on the number of

trade ~ union  representatives in. " a workplace. These

- representatives are entitled to represent members in respect of

grievances, discipline or termination of employment. Elections
of union representatives may take place during working hours
subject to reasonable limitations imposed by the employer. See
Section 50(C) of the Trade Unions and Employers’
Organisations Act and clause 8 of the Code of Good Practice:

Collective Bargaining.

I there is no recognised trade union in the workplace, an.

employer may recognise representatives elected from amongst
its employees for the purpose of representing those employees
in their dealings with the employer. An employer should not
encourage this form of representation in order to pre-empt the
recognition of a trade union at the workplace.

If a recognised trade union has elected representatives at the
workplace, they have responsibiliies towards members and

their union, and, in their capacity as employees, to their

employer.

7. EMPLOYERS’ ORGANISATIONS

7.1

7.2

The primary aim of employers’ organisations in the context of
this Code is to promote the interests of their members through
negotiation, consultation and communication with trade unions
and Government.

In order to achieve this aim and to encourage the development
of good industrial relations, employers’ organisations should-

7.2.1 establish and maintain procedures and arrangements
with trade unions to-

(a) settle disputes and grievances amicably;,
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(b) negotiate terms and conditions of employment at
the appropriate level, whether at the workplaoe
or at the industry level,

| (c) consult on matters of mutual concern to

employees employers and therr organlsa’uons

,rn the absence of trade unions, enoourage thelr:
; . .members to establish and -maintain prooedures andx‘
.-arrangements to- : :

(a) settle disputes and 'grie\rances ami:oably‘;‘ -
" (b). consuiton matters of mutual concern;..

: encourage thelr members to adopt fair oondmons of

employment

'prowde an advrsory service to members-on all aspeots
_of industrial relations and employment; . :

represent the interests of the employers-

(@) in negotiation and consultation with trade
unions;

(b) in preventing or settling disputes; and ,

(c) in consulting with the Government on labour
matters;

PART C: EMPLOYMENT RELATIONSHIP

8. RECRUITMENT AND APPOINTMENTS

8.1

8.2

An employer may not discriminate against ‘any applicant for
employment on a basis which will include but not be limited to
race, tribe, place of origin, national extraction, social origin,
marital status, political opinions, sex, colour or creed. See Code
of Good Practice: Employment Discrimination.

It is not discrimination to amongst others,-

8.2.1

8.2.2

take appropriate affirmative action measures.  For
example, the policy of localisation as set out in the
Employment of Non Citizens Act; or

appoint a person on the basis of the inherent
requirements of the job. For example, the
appointment of a female customs official to conduct
searches of women.




8.3

'8.3.1°  give priority: to serving ~employees for promotic')nal'
- positions: in- order :to ‘ provide career development .
- opportunities; T
8'.3';‘2”_’""’"z“'énédﬁrégebpé‘h fc‘d‘fnip'éiifi.dn -fo.'-r.bromo'tiohy.. lnorder-.i .

11

In addition, wherever practicable in filling vacancies,
management should-

to avoid de-motivating employees, the practice: of .

~ premature selection of particular individual employees
o Afc’),r‘p'ﬁomotio"r‘i'shoul’deé avoided wherever possible; - .

8.3.3  ensure that reference enq’uiriéé about applicants are (

. restricted to obtaining information directly relevant to
the particular position for which the applicant has
“applied; : :

834  establish clear job qualification requirements and

' ensure that the qualifications required for a position

are not Over-inflated to target applications from a
particular group; and

8.3.5 provide employment opportunities  for  disabled’
persons, and, wherever practical, structure the
working environment to facilitate the employment of
disabled persons. See Code of Good Practice:
Employees with Disabilities.

CONTRACTS OF EMPLOYMENT

9.1

9.2

9.3

An employment contract may be specifically agreed between an
employer and an employee, either in writing or verbally. An
employment contract may also be established through the
conduct of those parties, even if the terms of the contract are not
expressly agreed.  For example, an employee commences
working for an employer and is in due course paid weekly, even
though the terms may not have been discussed. Contracts of
employment may also be amended in the same ways.

To avoid misunderstandings and disputes, employers should
enter into written contracts of employment with employees and
amend employment contracts in writing.

Contracts of employment (see the model contract of
employment published in terms of Section 49 of the Trade
Disputes Act) should contain the following particulars:




9.3.1
9.3.2

933

936

9.4

9.5

9.3.9

9.3.10
9.3.11

9.3.12

9.3.13

0.3.14

9.3.15
9.3.16

12

the full name and address of the employer;

the name and occupation of the employee, or a brief
description of the work for which the employee is

em ployed

':the place of work, and where the employee is requ1red ’
o .,“or permltted to work at various places, an lndlcat|on of

934
935"

the date -on Wthh the employment begins;

i':'the employee s ordlnary hours of work and days of work;’ i

the employee's Wage or the rate and. method of © .. ..
o oalculatlng wages; -

$9.37
19.3.8

the rate of pay for overtlme work'

to;

any payment in kind that the employee is entitled to and
the value of the payment in kind, for example,
accommodation;

when remuneration will be paid;

any deductions to be made from the employee's
remunetration;

the annual leave to which the employee is entitled and
when that leave is to be taken;

the sick leave, maternity benefits and leave (see Code of
Good Practice : Maternity Benefits and Family
Responsibility) or other leave to which an employee is
entitled;

the period of notice required to terminate employment,
or if employment is for a specified period, the date or
eventuality when employment is to terminate;

the payment for working on recognised public holidays;

a list of any other documents that form part of the
contract of employment, indicating a place that is
reasonably accessible to the employee where a copy of
each may be obtained.

The employee should be supplied with a copy of the current
employment contract, and any amendments to that contract.

Employers should keep copies of all employment contracts
concluded with employees for at least three years after the
termination of those contracts.

any other cash payments that the employee is entltled o
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i REMUNERATION AND P_AYMENT SYSTEMS

}'}The rate of remuneration may be determined by<'colle’cti've.

" agreements, a Regulation of “Wages Order, or by consent,

subject to the minimum wages provided for in.a cOIleCtive,;_’

| Sareement or Wage Order.

. vii of the Employment Act. S

'V}:D;éyr'ﬁ'eh'fﬂsystems vary according to the nature and or.ga-ni-satizon' ';55_ :

* of work, statutory provisions, local labour market forces and

other factors. ~ However, in adopting payment -systems, =

management should-

10.3.1 establish regular and fixed pay periods, and
employees should be made aware of their pay periods
and pay days.

10.3.2 provide sufficient information to enable every
employee to know how their pay has been calculated,
details of any overtime payments, allowances .and
deductions.  Payment systems should be kept as
simple as possible to ensure employees understand
them.

10.3.3  develop payment systems which, wherever practical,

link payment with performance. Nothing in the labour
legislation governing the payment of minimum wages
inhibits the use of payment-by-results schemes.
Employers using these schemes, however, should
_establish a rate at a level at which a reasonably
competent employee, without undue exertion, can
earn not less than the minimum wage for that amount
of time at work.

10.3.4 be aware of the potential conflict which can arise as a
result of disparities in wages and salaries, particularly
if the disparities are not work related.

10.3.5 advise employees whether it is the employer's policy
to give annual service increments and merit
increments. Employees should also be informed
whether their pay will be subject to regular reviews
and cost of living increases.

Détalled regulations Qn._thé payment of wages are set outhart R
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12.
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WORKING CONDITIONS

11.1

1144, - The need 1o actrvely promote health and safety at -
© 7 work. Conditions of @mployment must be desrgned to -
-+ eliminate as far. as possible anything that may expose .-

11.2

‘Detailed-provisions governing the protection of health and safety
at work are contained in the Factories Act, its regulations, the -

Mines, Works, Quarries.- and. Machineries Act, and. -other

Iegrslatron aﬁeotlng employment conditions. - In observing the - S
{provrsrons of .this legrslatlon speolal atten’uon is drawn to. the:’. s
,followmg R . L L

.an employee to-danger, health hazards, or unpleasant
working conditions. :

1112 If hazardous or unpleasant working conditions,
- - because of the nature of the work, cannot be avoided,
employers must provide appropriate protective
clothing ~and equipment, and should consider
compensation for unpleasant working conditions.

11.1.3  The advisability, where practical, to adopt a procedure
of pre and post employment medical examinations,
and, if employees may be exposed to potentially
hazardous substances, regular in-service medical
examinations.

11.1.4  The desirability, wherever possible, to establish joint
management and employee health and safety
committees.

If an employer is not subject to the above legislation, the
employer is nevertheless obliged under the common law to
provide safe and healthy working conditions. The standards
contained in health and safety legislation, taking into account the
different circumstances of each employer, may constitute the
standards against which an employer's conduct will be
measured.

HIV/AIDS AT THE WORK PLACE

12.1

12.2

In recognition of the potential danger of the spread of HIV/AIDS,
~and other contagious and infectious diseases, all employers
should conform to the provisions of the Natlonal Policy on
HIV/AIDS and Employment.

Employers, employees and their organisations should have
regard to and comply with the Code of Good Practice: HIV/Aids
and Employment.




13.

©B2 -'":m_"t'héfevéht“ofa.fbréa’c';h!.ofdis-cibn‘h‘égﬂmanagement has the Tight - . .
o Candresponsibility: to take: appropriate action.  The objective of . . s o i
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DISGIPLINE

_13'.-1_' The maintenance of discipline at the workp_léoe is a joint

responsibility: of management, individual employees, and trade .-

s unions. Employers; employees. and.their organisations should . - L
. ‘have regard ‘to and: comply with. the: Code of Good Pragtice: - v v o -
' Termination’ of Employment. - See also the Model Disciplinary, - ..

- and Incapacity Poliey and Procedures published -in terms of
sgac’;iq_nAQ-of the Trades Disputes Act..

'+ wrdisciplifiary action,” is' to. bring about.a change in undesirable;. .
behaviour, and should not be used in a vindictive manner.

133 -Section 26 of the Employment Act provides a guide to serious‘v,__~

misconduct for which the ultimate disciplinary penalty of
termination of employment can be imposed. . However, this
section is by no means exhaustive, and employers are
encouraged to supplement this guide with their own codes of
conduct, disciplinary measures, and disciplinary procedures
appropriate to their particular circumstances, industries and
needs.

13.4 If the employer recognizes a trade union, the code of conduct,
disciplinary measures and disciplinary procedures should be
subject to negotiation and agreement.

13.5 To minimise disputes arising out of the application of discipline
at the work place, codes of conduct, disciplinary measures and
disciplinary procedures, should provide for-

13.5.1 progressive disciplinary penalties;

13.5.2  prompt disciplinary action;

13.5.3  establishment of written warnings as part of the
procedure;

13.5.4  the right of appeal against any disciplinary action;
13.5.,5  the right of representation in disciplinary cases.

13.6 Managers, supervisors, individual employees, and trade unions
should be familiar with and trained in the application of any

disciplinary procedure, and management must ensure strict
adherence to these procedures.
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13.7 Except in the case of small undertakings, a code of conduct,
disciplinary measures and disciplinary procedures should be
formalised in writing, and must-

13.8

1371 -
. v incur dlscrplmary actlon

Ilst the types of unacoeptable behavrour WhICh may

- .Y more senior: management

- 13.7.4

13.7.5.

case, call any witnesses in their defence, and be
accompanied by a trade union representatrve or feliow

. employee;

.provide for the right of appeal to a level. of

management not previously been involved in the
disciplinary hearing; - - :

provide for independent conciliation and arbitration if
the parties to the procedure so wish.

If misconduct has taken place, appropriate disciplinary action
will depend upon the circumstances of the case, and the

seriousness of the misconduct. Normally, however, the.

procedure should operate as follows:

13.8.1

13.8.2

13.8.3

13.8.4

13.8.5

The first step should be a verbal warning, or in the
case of more serious misconduct, a written warning;

No employee shouid normally be dismissed for the
first breach of discipline except in the case of serious
misconduct as defined by Section 26 of the
Employment Act (note that this list is not exhaustive)

A written record should be maintained of all
disciplinary action, including verbal warnings and the
employee given a copy of this record;

Employees, and, if they so wish, their representatives,
should have access to any written record of
disciplinary action taken against them;

No disciplinary action should be taken against an
employee representative until the trade union has
been notified, although the representative may be
suspended pending disciplinary action.

speclfy by posmon who has authorrty to take various
-+ forms of disciplinary action and ensure supervisors.do--
not have the power to dismiss .- Wlthout reference to

provrde employees Wlth the opportunlty o state thelr-
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14. TERMINATION OF EMPLOYMENT

“Security of employment is one of the primary concerns _bf,

141
- f‘ém'pl'oye'es' and no contract of employment may be terminated - .
e abitarly;
. 44.1.2 without due process; |
1413 witholitjustoauses -
142 E‘mployersi‘"je'm.pIOyee‘s--and thei:rﬂ;.Qréa:hisatioﬁs should .:h.ave ,',:

regard "to’ ‘and comply with- the- ‘Code of Good Practice:
Termination of Employment. - See also sections 17 to 28 of the -
Employment Act which deal with termination of employment

during probationary  periods, terminations  with notice, . .-

terminations without notice, certificates of employment,
redundancy, severance pay and the right to protest against the
termination of the contract under the Trade Disputes Act.

PART D: COLLECTIVE BARGAINING

15. RECOGNITION OF TRADE UNIONS

15.1

15.2

Section 30 and 30B of the Trade Disputes Act and Section 50
and 50A of the Trade Unions and Employers’ Organisations Act
provide for the recognition of a registered trade union once the
union -has recruited into membership a minimum of 25 % of
eligible employees within a workplace or industry. Employers
employees and their organisations should have regard to and
comply with the Code of Good Practice : Collective Bargaining
and the Model Recognition Agreement and the Model
Constitution of a Joint Industrial Council published in terms of
Section 49 of the Trade Disputes Act.

in order to ensure that the policy of encouraging independent
trade unions is not undermined through the proliferation of
unregistered employee groups, Or inhibited by employer
established employee structures, management should-

15.2.1 discourage the establishment of ad hoc employee
committees outside any established recognition
procedure;

15.2.2 clearly define the role of any workers' committees,
their membership and function in the absence of a
recognised trade union, and  ensure their
independence.
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17.

161

18

- COLLECTIVE BARGAINING

- The determination of terms and conditions of employment and-

~the settlement of grievances and disputes through a process.of = . -

free collective bargaining is recognised as. the preferred -

. mechanism for promoting good industrial relations at the level of .~ . .

e wthe workplace the industry and-at national level. Employers, .. S
. employees: and their organisations must have regard:to‘anhd. ...« -

4 comply with the Code of Good Practice : Collective Bargaining. -

16.2 .

16.3

16.4

16.5

In the process of collective bargaining, the representatives of i = .o .-

- employers and employees must respect the differing interests of & ww s o
employers and employees, and take into account the mteres’cs of - '

the commumty at large. :

Collectlve bargammg may be carrled out at various levels — at o
the work place, regionally, at industry level and nationally- and

-may relate to all employees within an establishment or mdustry,

or specifically defined groups of employees.

Wherever possible, collective bargaining should cover as wide a
group as practicable within the same establishment or industry.
The establishment of too many small bargaining units
complicates the bargaining process, and makes it difficult to
ensure that related groups of workers are treated consistently.
Care, however, should be taken to ensure that the distinct
interests of groups of employees are taken into consideration
and are represented in negotiations.

For collective bargaining to be successful, employers must
share information with employee organisations. Management
should make . available information necessary to facilitate
collective bargaining in good faith, provided that no employer
may be required to divulge confidential information. See clause
9 of the Code of Good Practice : Collective Bargaining.

COLLECTIVE AGREEMENTS

171

17.2

Employer and employee representatives, in concluding
collective agreements, must have regard to Part v of the Trade
Disputes Act.

A collective agreement should be in writing and should include
provisions for future amendments, interpretation, and
termination of the agreement, and should provide for the
mediation and arbitration of disputes arising from the
interpretation or implementation of the agreement.
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A collective agréement determining terms and conditions of
employment should clearly state the period and the employees
covered, and include -

';_17,5’,3;&

17.4

“wages and salaries, including - overtime rates, = .

bonuses, piece rates, payment systems etc.;

“hours ‘of work, provisions fort shift.working, overtime, - -
~annual ~leave, " sick leave, -maternity - leave,
compassionate” leavé-"and ‘other forms -of “approved

~ absence;

17.3.3

17.34.
17.3.5

17.3.6°

17.3.7

17.3.8

_job “evaluation téchniques “and the ‘measurement of
performance and measurement of work; -

pension, provident fund and gratuity schemes;
service awards;

disciplinary codes of conduct, disciplinary measures,
disciplinary and grievance procedures;

procedures for handling redundancies and temporary
lay-offs;

training and localisation programmes.

Employer and employee representatives should conclude
procedural agreements covering-

17.4.1

17.4.2

17.4.3

17.4.4

17.4.5

details of the parties to the agreement and the
categories of employees falling within the scope of the
agreement

matters subject to collective bargaining and the level
at which this bargaining will take place;

procedural arrangements for negotiating terms and
conditions of employment, and the conditions under
which terms can be re-negotiated;

facilitates for trade unions and the establishment,
status, appointment and functions of shop stewards;

procedures for the settlement of collective disputes
and for disputes arising out of matters of
interpretation;




4747, "ban on victimisation on the grounds of trade union = © - R
P ;.';,‘:'*«»membershlp, or non- membershlp, or trade unlon e
Cogi -:_-:actlwty, . o e
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174.6 - procedures to be foliowed in the event of any
industrial action by either party to the agreement and
-the protection of essential servnoes within an industry

C.or lndl\/ldual Company,

1748 the establlshment and scope of any oonsultatlve""ﬁ o

g ~Commlttees

18.  STRIKES AND LOCKOUTS

181

18.2

18.3

The Trade Disputes Act promotes collective bargaining as the
primary mechanism for employers and employees to resolve

matters of mutual interest themselves without outside
interference. An exception to this is in respect of essential
services. In these services compulsory adjudication by the
Industrial Court or arbitration resolves disputes after
negotiations and mediation have failed.”

Although a measure of last resort, strikes and lockouts are forms
of lawfully sanctioned economic pressure in order to resolve
disputes of interest between employers and their employees.
Protected strikes and lockouts are those permissible in law. A
strike and lockout are temporary applications of pressure in the
collective bargaining process and their purpose should not be to
unnecessarily damage the employer's business.

The object of a strike or lockout is to settle a trade dispute.
Accordingly a strike or a lockout comes to an end if the dispute
that gives rise to it is settled. It may be settled by an agreed
compromise or a return to work. If an employer withdraws a
lockout without the employees agreeing to the demands that
gave rise to the lockout, employees return to work on the terms
that existed prior to the lockout being implemented. If employees
abandon the strike or the strike is called off by the trade union,
the employees also return to work on the terms that existed prior
to the strike being implemented unless the employer has
instituted a lockout.

" See sections 7(1)(b), 9 and 43 and the schedule on essential services. Need to
reconcile these sections.
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20.

18.4

21

Embloyer, employees and their organisations should have
regard to and comply with the Code of Good Practice: Picketing

| and the Code of Good Practice: Strikes and Lockouts.

19.2.

19.3
19.4
19.5

19.6

GRIEVANGE PROCEDURES

‘All employées ‘have aright to seek redress for any perceived . ... .

~ grievance and the right to query the application: of their.agreed .

" terms and " conditions  of employment, :without «fear --of L

' victimization® . - Employers, .employeés and their organisations =~ 7.
“should have regard to and comply with the model Grievance = ...

Disputes Act.

Management, jointly — with management . trade  union

representatives should establish arrangements and procedures
under which employees can raise grievances and have .them
fairly and promptly settled. ‘

If there is no recognised trade union, the employer should

establish arrangements and procedures under which employees

can raise grievances

The objective of grievance procedures should be to promote the
settlement of any grievance as close to the level of origin of the
grievance as possible.

Management, therefore, should ensure that supervisors are
vested with necessary authority to promote the early settlement
of grievances. ‘

If an employee remains aggrieved by a decision at this level,
grievance procedures should provide for the right of appeal to a
higher authority.

COMMUNICATION AND CONSULTATION

20.1

20.2

20.3

The objective of good communications and consultation is to
share information of mutual concern, and thereby promote an
environment of mutual trust and respect. ‘

In order to promote good human and industrial relations at the.

work place arrangements must be established to ensure
effective  consultaton  and  communications between
management and employees.

Management should take the initiative in establishing channels.

of communication and consultation to ensure the flow of

Procedure: published in terms of ~Section 49 of the ‘Trade -
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information from management to employees and from
employees to management

If the employer recognlses a trade union, care should be taken
that channels of communication with employees compiement,

rather than supplement or compete with, any consultative or oo

communlcatlon procedures agreed with the trade union.

:The most rmportant method of communlcatlon is dlrect contact e _
_between, the manager -or supervisor, and the immediate work .= .« -,
~group. or: individual- employee;-~and between the manager or LI

| supervrsor and, employee representatrve

206

207

20.8

Management should ensure that all managers and supervisors

regard consultation and communication with employees and
their trade union representatives, as-one of their principal duties.
As representatives of management they should ensure that
employees under their supervision are aware of management’s
policies, objectives and - intentions, and the necessary -
information to perform their duties effectively.

To facilitate the development of good communications between
management and employees, consideration should be given to-

20.7.1 the establishment of regular works and departmental
staff meetings and other suitable opportunities of
employees to express their opinion on matters of
mutual concern;

20.7.2 the publication and distribution of company
newsletters and journals to which employees should
be encouraged to contribute;

20.7.3  the use of company notice boards to disseminate
information;

20.7.4 the establishment of suggestion boxes and
suggestion schemes;

20.7.5 the development of social, welfare and sporting -
activiies and facilities which promote interaction
between management and employees.

In particular, management should ensure that it provides
employees with information (subject to any confidentiality
requirements) on the performance of the business and any
organisational, financial or management changes which may
affect employees.
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20.9 If formal mechanisms exist for consultation and communication
between management and trade union representatives,
" management and the representatives share a joint responsibility

- ‘for effective arrangements for reporting back to. employees.

- 20,10 i joint Co,ns,u.l‘cati'vez..:c'ommittees ,,a’r',e established,; manag@menf

. and employee representatives should agree on = . -

© 20104 .7

‘committees; . .o
.: | "f,:féa.‘:’lé);A.:"‘@i-'lt}%é'.afrangements'fdfthe eléctidn \c;r‘ rll.omihat'io-n o&‘if f‘;' .1:
o " .representatives; : ' S
; : 20103 ‘the rules or pchedures;
“ 20.10.4 . -the scope of oonsulféﬁbn and .édgjeots to Be

discussed.

21. LOCALISATION

21.1 Employers are required in terms of the Employment of Non
Citizens Act to develop plans, programmes and policies aimed at
developing the skills, knowledge and potential of suitably
qualified citizens to facilitate the policy of localisation.
Employers should ensure that their employees or any
recognised trade unions are consulted in the development and
implementation of these plans, programmes and policies, which .
should be in writing and made available to all employees and
recognised trade unions.

212 In addition, employers of non-citizen employees should ensure
that those employees are orientated on Botswana's traditions
and culture in the context of the working environment and are
familiar with Botswana’s employment legislation and policies,
including their obligation to impart skills and knowledge to citizen
employees.

22. TRAINING

22.1° Management and any recognised trade union should ensure
that new employees are properly inducted into the company.

2292 The induction should include information concerning the
employee’s job and direct supervisor, rates of pay and other
terms and conditions of employment, the company’s rules and
regulations, channels for communication, and, if appropriate,
information about any trade union recognised by the company.

the oomp,dsition, objéCtives and fuvnction‘s bf;_the-_..},- 5‘ A
.. mcommittees-and of any sectional or functional sub:. -« -
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o procedures and the wearing of protective clothmg Employees
‘should be trained in, occupatlonal health and safety practlces at .-

24

Special attention should be paid to the induction of new entrants
to the labour market, so that school ieavers entering the labour
market for the first time develop a positive attitude towards work.

lf an employee may be exposed to potentlally dangerous plant |
-and equnpment or other hazardous working conditions, .special

training should .be given in tHe' use of safety equrpment ‘safety

L work.. |

22.6

22.7

22.8

22.9

'Management should recoghlse the heed for career developmeht
- of employees ~and. wherever practlcal should establish
appropriate training ~ programmes to enable employees to

develop additional skills and khowledge and thereby fulfil their
full potentlal

In service training, therefore, should be v1ewed as an essentlal

component in the development of the potential for their -

employees and wherever practical and appropriate, employees
undergoing training should be given time off with pay.

Before appointment to supervisory and or management
positions, employers should ensure employees undergo
appropriate training prior to taking up these positions.

Employers should take advantage of existing educational,

_training and apprenticeship schemes in the country.

Fair and objective criteria should in all cases be applied in
selecting employees for training. These may include, but not
necessarily be limited to the following:-

22.9.1 the inherent requirements of a job or the organisation;
22.9.2 employees’ skill levels and/or performance;

22.9.3 the mentoring and training of employees with regard
to promotional opportunities;

22.9.4 the retraining of employees with new skllls in
anticipation of retrenchments;

22.9.5 the application of appropriate affirmative action
criteria; 4

23. CODES OF GOOD PRACTICE AND MODEL PROCEDURES AND
AGREEMENTS

23.1

The Codes of Good Practice and Model Procedures and
Agreements attached to this Code are published in terms of
Section 49 of the Trade Disputes Act and Section 68 of the
Trade Unions and Employers’ Organisations Act.
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Approved: 23/08/02

T DISCRIMINATION®

CODE OF GOOD PRACTICE: EMPLOYMENT:

| "-'-:1.‘.'.vlntl"OdU(’:vﬁQl’}]:" : o

“ 41 THe -objective: of this Céde “is to “eliminate discrimination. at the ., -

- workplate and -promote equality «of opportunity and treatment_i.n-[:j"‘ :

employment.. ..

"2, Elimination of Discrimination” , N
Every employer must take steps to eliminate discrimination in any
employment policy or practice -and must promote equal opportunity at the
workplace.” o : o

3. Prohibition of Discrimination .

3.1. No employee or employer may discriminate, directly or indirectly,
against any employee in any employment policy or practice.

32 Discrimination may include, but not be limited to, discrimination on
the basis of race, tribe, place of origin, national extraction, social origin,
marital status, political opinions, sex, colour or creed.®

3.3 Harassment of an employee, whether of a sexual nature or
otherwise, constitutes a form of discrimination.

3.4. Not every differentiation based on one of the listed grounds in
clause 3.2 constitutes discrimination. It is not discriminatory to —

3.4.1. take appropriate affirmative action measures. For example,
giving effect to the policy of localisation in the Employment of Non
Citizens Act; or

3.4.2. distinguish, exclude or prefer any person on the basis of an
inherent requirement of the job. For example, to exclude female
applicants for a male role in a film.

2 This code has been developed on the assumption that there is a legal remedy beyond
the provisions of section 23 relating to dismissals for discrimination in employment.

3 This list is drawn from section 23(d) of the Employment Act. There may be other
grounds such as pregnancy, family responsibility, trade union membership, sexual
orientation, age, disability, religion, HIV status, conscience, belief, culture, language
and birth,
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4. Formulation and Application of Policy

4.1. Every employer must formulate a policy for the prevention of
_ 'd-i'SCriminatipn and promotion of equal opportunity. in employment.

.',, 4 2, I there is a recognlsed trade union in the workplaoe the employer« N

. must ‘consult. the union in developing the .policy and, if posmble R . '
mcorporate the pohcy in a collec’uve labouragreement

74,37 ff thete is no recognised trade union in the workplace, the employér:

must invite representatives of the employees to partlcnpate m the‘

formulatlon of the policy.

. 44 The pollcy must take into account that all employees are entltled to. -
‘equal opportunlty and equal treatment subject to an assessment of
“their abilities in relation to the employer's organisational needs.

4.5. The policy must address each of the following labour practices:
4.5.1. access to vocational guidance, appointments and promotions;
4.5.2. access to training and employment opportunities;

' 4.5.3. advancement in accordance with their experience, ability and
potential;
4.5.4. security of employment;
4.5.5. remuneration for work of equal value;

4.6. Collective agreements must not contain provisions which
discriminate against employees in respect of any of the labour
practices listed in clause 4.5.

4.7. Employers’ organisations and trade unions may not discriminate in
the admission or retention of membership or in the conducting their

affairs.

4.8. If appropriate, the employer must establish a committee, or task an
existing committee, to promote the application of the employment
discrimination policy in the workplace including-

4.8.1. taking all practical measures to foster and communicate
understanding and acceptance of the principle of non-
discrimination and to promote equality among employees;

4.8.2. investigating complaints that the policy is not being observed
and, if necessary, making recommendations or decisions about
the manner in which discriminatory practices may be corrected.

4.9. Application of the policy must not adversely affect special measures
designed to meet the particular requirements of employees who, for
reasons such as age, sex, race, disability or marital status, require
special protection or assistance.
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5. Direct and Indirect Discrimination
5.1. This Code aims to eliminate both direct and indirect discrimination.

. 5.2. Direct discrimination occurs if an em‘plo’y‘ée isv,tréat'ed prejudicially . ,
.. * on-the listed grounds: referred:to in clause 3.2. For example a woman,

-with the same experience -and gualifications. is paid less than a man .

d'o,‘i-hgvt-he,-’s’am.ejlc')b.f S e

V£ 3+ Indirect discrimination .occurs if. & requirement or condition, which, .. . -

"~ on'the face of it; appears 1o be neutral,-has-the-effect of discriminating.
" against a person or category or persons on the grounds listed in clause_"f, o
3.2. For example, if an employer stipulates knowledge of Englishasa. .

requirement for the job when it is-not an-inherent requirement, that
requirement; while appearing neutral - may discriminate against
- applicants on the grounds of race or-social origin. X =

6. Employer Responsibilities

6.1. It is primarily the employer's responsibility to ensure that thereis
equal opportunity in the work place. The employer must adopt,
communicate, implement, monitor and review policies to eliminate
discrimination, and the following guidelines are provided on specific
issues.

6.2. Advertising
6.2.1. An employer must not unfairly limit advertisements for
employment to areas or publications which may exclude or
disproportionately reduce the numbers of applicants on the
grounds referred to in clause 3.2.

6.2.2. An employer must as far as possible avoid being too prescriptive
in the advertised requirements for a job, unless the prescriptions
are genuinely required for the position.

6.2.3. An employer using recruitment agencies must take all
reasonable steps to ensure that those agencies subscribe to this

Code.

6.3. Selection
6.3.1. Selection criteria and tests must be analysed from time to fime
to ensure that they genuinely relate to the job requirements and do
not directly or indirectly discriminate against candidates.

6.3.2. If reasonably possible, the short-listing and interviewing of
applicants must not be done by only one person, and must
ultimately be checked by someone at a more senior level.

6.3.3. Persons responsible for short-listing, interviewing and selecting
candidates must be given guidance or trained on the proper
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application of the principle of equal opportunity in selection and
the dangers of indirect discrimination.

6.4. . Training

6. 41 Every - employer ‘must ensure: -that criteria for selecting ..
. employees for training, whether for. mductlon promo’non or sklll. EEIEARELONE B

tralnmg are not dlscrlmmatory

6. 4 2, Every employer must examine its poholes perlod|oally to av0|d R

mdlrect dlsorlmmatlon

. 65 Performance rev:ews : g P
"6.5.17 Every émployer must ensure ‘that the assessment orlterla do not
dlscrlminate mdlreo’t!y

‘ 6 5. 2 Every employer must ensure those responsible for conducting -
performance reviews evaluatnons do not discriminate.

. Employee Responsibilities

7.1. Employees, in carrying out their employment functions, must not
discriminate and must take measures to prevent discrimination in the
workplace. '

7.2. In order to provide a non-discriminatory work environment,
employees must —
7.2.1. comply with the policies and measures to avoid discrimination;
7.2.2. implement the policies and measures; '
7.2.3. notify the employer or the recognised trade union of any
suspected discriminatory conduct.
7.2.4. refrain from harassing or victimising employees.

. Trade Union Responsibilities

8.1. Trade union officials and representatives play important roles on
behalf of their members in preventing discrimination and in promoting
equal opportunity and good employment relations.

8.2. Trade unions must not discriminate by unfairly refusing membership
or offering less favorable terms of membership on the grounds referred
to in clause 3.2.

8.3. Trade unions must accept that discriminatory conduct by their
members must be treated as a disciplinary offence by employers.

8.4. Trade unions must provide training and information for officials and
representatives on their responsibilities for equal opportunity, and must
co-operate in the development, introduction, implementation and
monitoring of policies to promote equality. '
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Approved: 23/08/02

TRADE DISPUTES ACT

CODEOF GOOD PRACTICE: EMPLOYEES WITH

o "’I.if'llrjt'rl‘o_d'ﬁctidn LR . TR e
S qual. opportunity and the fair teatment of employees”isia

““specific. protections of certain categories of employee = partiéularly
" employees with infirmities and physical handicaps. = Tl
1.2. The purpose of this Code is to guide employers, employees and
their-organisations in promoting equal opportunities and fair treatment. -
of employees with disabilities in the workplace. It is also a guide to
mediators, arbitrators and the courts. v

13. The Code is intentionally general because every person and
situation is unique and departures from the standards in this Code may
be justified in appropriate circumstances. Anyone who departs from
them must demonstrate reasons for doing so. The foliowing kinds of
reasons may justify a departure from the guidelines. Note that this list -
is not exhaustive.

1.3.1. the size of the employer may justify a departure. For example,
an employer with a very small number of employees may not have
to make the kinds of accommodations a large employer should;

13.2. the nature or location of the employer's premises may justify
special rules in respect of organizational rights. For example, there
may workplaces in which it is too dangerous for disabled
employees to work.

14. This Code must be read in conjunction with the Code of Good
Practice: Unfair Discrimination.

1.5. Employers, employees and their organisations should use this Code
to develop, implement and refine disability policies and programmes to
suit the needs of their own workplaces.

2. Who is a disabled person?

2.1. Not every disabled person requires protection. Protection is afforded
to those employees who have a disability which impacts on their ability
to be employed and remain in employment. It normally includes
disabilities that-

2.1.1. are long-term or recurring;

4 Some of the provisions of this Code need to be first published as regulations under
section 125 of the Employment Act in order to provide the authority to make rules
regulating the employment of disabled persons in the workplace.

. fundamental principle of Botswana labour law. The law provides for . "
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2.1.2. involve a physical handicap or mental impairment;

2.1.3. substantially limit a disabled employee's employment_

o‘pportunitvies
.'2.2. Long term or recurr/ng d/sab///t/es

L2.2.1. Long-term disability means the impairment has lasted or.is. llkely ooy
~ to persist for a significant period eg a number of years. A'short- =~
term or temporary iliness or injury is not regarded as an' ‘"t o

impairment which gives rise to a djsability. -

« - 2.2.2. A-recurring impairment is Brheti’thé{ i likely to happen again and
to-be substantially. limiting - see Clause 2.4 below. It includes a~
constant- underlying Condmon -even if its effects ﬂuotuate For. = =

example epilepsy. , _
- '2.2.3. Progressive conditions are those that are likely to develop,

change - or recur. People living with progressive conditions or -

ilinesses -are considered as people with disabilities once the
impairment starts to be substantially limiting. For example the
onset of AIDS.

2.3, Physical or mental impairment

- 2.3.1. Physical impairment means a partial or fotal loss of a bodily
“function or part of the body. It includes sensory impairments such
as hearing or visual impairments.

2.3.2. Mental impairment means a clinically recognised condition or
illness that affects a person's thought processes, judgement or
emotions.

2.4. Substantially limiting employment opportunities

2.4.1 An impairment is substantially limiting if, in the absence of
reasonable accommodation by the employer, a person may be
perceived to be either totally unable to do a job or would be
significantly limited in doing it.

2.4.2 Some impairments are not substantially limiting. For example a
person who is visually impaired may easily overcome the
impairment by wearing spectacles or contact lenses.

. Reasonable accommodation for people with disabilities

3.1. Every employer must take reasonable steps to accommodate the
needs of employees with disabilities. The aim of the accommodation is
to reduce the impact of the impairment on the person's capacity to fulfil
the essential functions of a job.

3.2.  An employer may adopt the most cost-effective means of effectively
removing the barrier to a person being able to perform the job and to
-enjoy equal access to the benefits and opportunities of employment.

3.3. The duty to reasonably accommodate a disabled person applies to
both disabled applicants for employment and to disabled employees-

3.3.1. during the recruitment and selection process;
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3.3.2. in the working environment;
13.3.3. inthe way work is usually done, evaluated and rewarded; and
3.3.4. inany employment benefits or privileges. o N
e 34. "f},TH'e“'tyjbliQa’tioh to make reasonable accommodation may arise when SR

SRR I AR an. -applicant or employée voluntarily discloses a disability oh:.’ihfj‘th,g,- Lo

o035 The

- disability is'reasonably sélf-evident to the-employer.
employer 0 |
_experts, to.. establish” appropriate mechanisms 1o ‘accommodate, an.
- employee’s' disability: The particular accommodation will depend onthe . .-
- “individual, tfig’ impairment and its efféct on the employee;, as well-as.on- ..
" the job, the'wotking environment and the'cost. .~~~ *-

hiist consuilt the ‘employée and, if practical, technical /@7~ T

3.6. _Examples of réaso_nable accommodation include the folldWing:
~ 3.6.1. adapting existing facilities to make them accessible. For ™ = .
. example a ramp for disabled employeés in wheelchairs; © T o
'3.6.2. adapting existing equipment or acquiring new equipment,
including computer hardware and software;,
3.6.3. re-organising work stations;
* 3.6.4. changing training and assessment materials and systems;
3.6.5. restructuring jobs so that non-essential functions are re-
assigned; :

3.6.6. adjusting working time and leave in order to accommodate
employees who need ragular treatment;

3.6.7. providing readers or sign language interpreters, and
3.6.8. providing specialised supervision, training and support.

3.7. An employer may evaluate work performance against the same
standards as other employees but the nature of the disability may
require an employer to adapt the way performance is measured.

3.8. - The employer is not obliged to accommodate an employee with a
disability if this would impose an unjustifiable hardship on the business
of the employer.  Unjustifiable hardship will result from policies and
steps that require significant or considerable difficulty or expense.
“This involves considering the effectiveness of the accommodation
contemplated and the extent to which it may seriously disrupt the
operation of the business.

4. Recruitment and selection
4.1. When employers recruit they must-
4.1.1. identify the inherent requirements of the vacant job;
4.1.2. describe clearly the necessary skills and capabilities for the job;

413 set reasonable criteria for selection, preferably in writing, for
vacant jobs.
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4.2. Advertisements should be accessible to persons with disabilities

and, where practical, circulated to organisations that represent the -

interests of people with disabilities.
4.3. Advertisements or notices should include sufficient detail about the

 .essential functions:-and. duties ‘of the job. so that potential applicants . - . ...: .
" with disabilities -can. make: an- informed decision as. to whether they: G R

. meet the, inherent requlrements of thejob

 _’44 ‘Employers: must “be  careful. to~ exclude” functions' that “are not '+ = .. e
© - _essential to performing the - inherent requ1rements of the job:because

selection:based-on-non- essen’mal functlons may. unfalrly exclude people..,._ ST

. thh disabilities. .

45 Employers should apply the same criteria to test the ablhty of people - :‘

with disabilities as are applied to other applicants, but employers
should accommodate apphcants who have disabilities.

4.6. The purpose of the selection process is to assess whether or not an.

applicant is suitably qualified. This may require a two-stage process, if
an applicant has a disability, namely determining whether-

4.6.1. an applicant is suitably qualified,

4.6.2. a 'suitably qualified applicant’ needs to be accommodated in
order to perform the inherent requirements of the job.

4.7. Employers should monitor their criteria for selection. If they tend to
exclude people with disabilities, they should be reviewed to ensure that
inappropriate barriers to persons with disabilities are removed.

4.8. Selection interviews should be conducted in a sensitive, objective
and unbiased manner. Interviewers should avoid stereotypical
assumptions about people with disabilities.

4.9. If an applicant has disclosed a disability or has a self-evident
disability, the employer should focus on the applicant's qualifications
for the job rather than the disability, and should enquire and assess if
the applicant would, but for the disability, be suitably qualified.

4.10. Interviewers should ask applicants with disabilities fo indicate how
they would accomplish the inherent requirements of the job and
perform its essential functions, and what accommodation may be
required.

4.11. An employer may reasonably require an applicant with a disability to
undergo appropriate medical or functional testing to determine an
applicant's actual or potential ability to perform the inherent
requirements of the job. The testing must-

4.11.1. comply with the requirements of clause 5 below and any
statutory requirements; and

4.11.2. measure whether the applicant is able to perform the inherent
requirements of the job with or without reasonable
accommodation.
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4.12. Subject to section 144 of the Employment Act, an employer may not
employ people with disabilities on less favourable terms and conditions
for reasons connected with the disability. : :

. Medical and psychometric testing

5. Medical rand-'}péychbmétri}c tests s&hog]’d;Se’ relevant and a_pp'yr.'claprivafgi " ,

... sto the kind of work and the necgssary criteria for the job. An employer’ . Co LT
... .who requires a person to undergo a test must bear the costs of thetest. . . .0

: '5..-2'.' E'mpzlo‘ye’rs~'e,s:hbgll',d§. éhs:ij_,‘rev; s that teS’ES el

T amployess with disabilities and are not biased in how they are applied;. . .

- assessed-or interpreted..

5.3 If an employee has - beenillor-injured and it appears that the, . .
-employee ‘is.no longer able to perform the job, the employer may.
require the employee to-undergo a test. The object of the test must be

to assess if the empioyee can safely perform the job or to identify what ,
steps should be taken in order to make a reasonable accommodation .. ‘

for the employee.

. Training and career advancement

6.1. Employees with disabilities should be consulted about developing |

specific career advancement programmes responsive to their needs
and circumstances. ‘

6.2. Training, work organisation and recreational benefits should be
accessible to employees with disabilities. Examples include training
facilities and venues, as well as canteen facilities, parking, créche and
social or sporting activities.

6.3. Systems and practices to evaluate work performance should clearly
identify and fairly measure and reward performance of the inherent
requirements or essential functions of the job. Work that falls outside
the inherent requirements or essential functions of the job should not
be evaluated.

. Retaining people with disabilities

7.1. Employees who become disabled during employment should, if
practical, be re-integrated into work .

7.2. If an employee is incapacitated as a result of a disability, the
employer should keep in touch with the employee and where practical,
encourage an early return to work. This may require vocational
rehabilitation, transitional work programmes and, if appropriate, the
arrangement of temporary or permanent flexible working time.

7.3. If an employee is frequently absent from work for reasons of iliness
or injury, the employer may consult the employee to assess if the
cause of the iliness or injury is a disability that requires reasonable
accommodation.

7.4. If practical, employers must offer alternative work, reduced work or
flexible work, so that employees are not compelled or encouraged to

do not ‘Unfai_rly,.'eXCI',udé'._'_ .
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terminate their services if they can, with reasonable accommodation,
continue in employment.

8. Termination of employment

' '8'1'“’ If an employee becomes disabled, the employer must consult the.v' 8
... .employee to;assess if the disability can be reasonably accommodated, ~ .- . i
I ‘not, the' employer must consult-the employee to explore the"[' e

posmbnhty of alternative employment - approprlal:e to the employee
dlfferenl capacnty S P

TP PR
13

82 CIf. the employee is unable to ‘be- accommodated or’ there is noi'-"tfi":,
approprlate alternative employment, the employer may ferminate the =& =7

employment relatlonshlp in accordance with the Code of GOOd"’-,‘"I'.:.j-"'

Prachce Dlsmlssals relating to incapacity.

83 When employees with dlsabllltles are dismissed for operatlonal 'I
 requirements, the employer should ensure that any selection criteria do .
‘not directly or indirectly discriminate. unfairly against people with -

disabilities.
9. Confidentiality and disclosure of disability

9.1. Employers, including health and medical services personnel, may
- only gather personal details relating to employees if it is necessary to
achieve a legitimate purpose.

9.2.. Employers should protect the confidentiality of the information that
has been disclosed, and should take care to keep records of private
information relating to the disability of employees confidential and
separate from general personnel records.

9.3. When an employer no longer requires the information it should be
returned to the employee, destroyed or rendered anonymous.

9.4. Employers may not disclose any information relating to a person’s
disability without the written consent of the person concerned.

10. Employee disclosure

10.1. People with disabilities are entitled to keep their disability status
confidential, but should in no way misrepresent their ability to fulfil the
inherent requirements of a job. If the employer is not aware of a
disability or the need to accommodate it, the employer is not obliged to
provide such accommodation.

10.2. If the disability is not self-evident, the employer may require the
employee to disclose sufficient information to confirm the disability.

10.3. If the employer disputes that the employee is disabled or that the
employee requires accommodation, the employer is entitled to request
the employee to be tested to determine the employee’s ability or
disability, at the expense of the employer. As information about
disability may be technical, employers should ensure that a competent
person interprets the information.

10.4. If accommodating the employee requires the co-operation of other
employees, it may be necessary to reveal the person's disability to

|
|
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other employees, for example, the employee’s supervisor or manager.
The employer may, after consulting the disabled employee, advise
relevant staff that the employee requires accommodation, without

disclosing the nature of the disability, unless this is required for the .

health _or's‘éféfy of the disabled employee or'other persons.

'+ 41.Employee benefits . ... R Tl S
11.1. An employer who-provides of afranges.for occupational insurance or: . 7. -

. other benefit plans, directly or through a separate benefit scheme or .. S
" fund. must ensure that they.do not unfairly discriminate, either directly e

~or indirectly; against gmp]oyeesﬂw,-_i?rh;‘dié_ab:jlitles{.f :

| ';f."A“,1'1.22“An'ém‘pllpyer} must assist a disabled employeé-in obtaining: be,nevf‘its..-.;,;#.
" or. compensation in terms of applicable- labour legislation. For .-

. example, sick leave benefits or workmen's compensation claims.

~ 12.Promoting thé empl_'oyment of peb'ple with disabilities

12.1. Employers should dévelop policies and strategies to give preference
to the employment of disabled persons in order fo ensure that they are .

* equitably represented in the employers’ workforce.

12.2. The implementation of the policies and strategies in terms of this
clause does not constitute discrimination.
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Approved: 23/08/02

: TRADE DI'SPUTES ACT

CODE OF GOOD PRACTICE: SEXUAL HARASSMENT IN THE "

WO RKPLACE

C 1 lntroductlon

1 1 ThlS Code i pubhshed in terms of seotlon 49 of the Trade Dlsputesﬁf;ﬁ A o

- Act. (Chapter 48 02)

1.2, The obJeotlve of thls Code lS to eliminate sexuat harassment in the
workplaoe ' :

1.3, This Code promotes the development and implementation of"
policies ™ and procedures that should lead to the creation of a
workplace-

1.3.1. thatis free of sexual harassment;

1.3.2. in which the employer respects the employee’s right to dignity,
privacy and equity; and
1.3.3. in which employees respect one another's right to dignity,
privacy, and equity.
1.4. Sexual harassment constitutes a breach of contract and a delictual
wrong. This means-

1.4.1. that an employee who is harassed may-
(a) resign and claim compensation for constructive dismissal;
(b) sue for damages for breach of contract or an invasion of
privacy;
(c) interdict the harasser or the employer;

1.4.2. that an employer may lawfully discipline or dismiss an employee
who is found to have been guilty of sexual harassment.

1.5. Sexual harassment constitutes a trade dispute in that it may
concern a grievance or dispute over-

1.5.1. the application of the common law relating to employment;

1.5.2. the conditions of employment under which an employee may be
required to work because of the common law duty to provide safe
working conditions;

1.5.3. dismissal. If an employee who is harassed resigns because it is
intolerable to continue working for that employer, that resignation
may constitute a constructive dismissal that is wrongful.
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1.6 This Code provides guidance by summarising some of the
provisions of the law and providing guidelines on good practice. If

E “there is any conflict between the provisions of any legislation and this
-~ Code, the provisions of the legislation must prevail. B

© 47 The Q,uidelineé;s'hduld' be followed and may be departed from"-ohly,,if_ el
“thereé is.good reason to do.so. Anyone who departs from'them' should S

..demonstrate reasons for doing so. -

2 Application of the Code’

94+ Although this Code is intended to guide employers and employees o

it also applies to perpetrators and victims of sexual harassment who . .

“may extend beyond the workplace such as-
211, job'applicants; e
2.1.2. clients (including patients, studee:t.s' etc);
2.1.3. suppliers;

2.1.4. contraetors;

2.1.5. other people dealing with the organisation

592 Clause 2.1 does not confer authority on an employer to take
disciplinary action against persons who are not employees. The
employer should however take steps to prevent employees from being
harassed and should consider steps against the employer of a
perpetrator.

23. Sexual harassment constitutes serious misconduct that may entitle
an employer to dismiss the employee without notice in terms section
26(1) of the Employment Act.

2 4. The employer must ensure that legitimate channels or procedures
exist for victims of harassment to lodge grievances and that they may
do so without victimisation.

2 5 This Code is not intended to replace any collective agreement that
prohibits sexual harassment in the workplace. It shouid, however, be
taken into account in the negotiation of any collective agreement and in
its interpretation by an arbitrator or the industrial Court.

. Definition of sexual harassment

3 1. Sexual harassment is unwanted conduct of a sexual nature. The
unwanted nature of the conduct distinguishes it from consensual
behaviour.

3.2. Sexual attention becomes sexual harassment if-

3.2.1. the behaviour is persisted in, although a single incident of
harassment can constitute sexual harassment;
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3.2.2. the recipient has made it clear that the behaviour is not wanted;
or : ‘ :

3.2.3. the perpetrator should have known that the behaVIour is
v regarded as unacoeptable ' :

4 Forms of sexua! harassment 3 _ R
"4:1.°" Bexual harassment may mclude unwelcome physncal verbal or noh=-
verbal conduct, and is not hmlted to the examples listed below: -

4.1.1. .Physical conduct const;tutmg sexual harassment includes all - < -

unwanted physmal contact, ranging from touching to sexual

- ‘assault.and rape; and mofudes E strlp search by orin the presence: S

of the opposite sex;

' 4.1.2. Verbal forms of sexual harassment include the foliowing types of
statements made in the presence of a person or directed toward -
- that person:

(a) unwelcome innuendoes, sugges’uons and hints;

(b) sexual advances, sex related jokes or comments with sexual
overtones;

(c) insults or unwelcome graphic comments about a person’s
' body or sexual orientation;

(d) inappropriate enquiries about a person’s sex life or sexual
orientation.

4.1.3. Non-verbal forms of sexual harassment include the following
unwelcome conduct:

(a) whistling;

(b) sexual gestures;

(c) indecent exposure; and

(d) the display of sexually explicit pictures and objects.

4.1.4. Sexual harassment in the form of “quid pro quo harassment’
occurs when an owner, a person of authority or a co-employee
attempts to influence any employment related decision affecting
an employee in exchange for a sexual favour. Those decisions
include a decision to employ, promote, train, discipline, improve
terms and conditions of employment or benefits, transfer or
dismiss an employee or job applicant.

4.2. Sexual harassment in the form of sexual favouritism exists if a
person who is in a position of authority rewards only those who
respond to that person’s sexual advances, or other deserving
employees who do not submit themselves to any sexual advances, are
denied those rewards. These rewards may be in the form of access to
employment opportunities, promotions, merit rating, salary increases
efc. ‘
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4.3 Sexual harassment warranting disciplinary action includes

harassment by an employee of another employee outside of working
“hours or off work premises, if it impacts :on the employment .
-,rela’uonshlp In these cases, it will be no defence to the disciplinary
charges for the. alleged perpetrator to claim that the Conduct ooourredl -

: outs:de worklng hours or off work premlses S e

-5. Gundmg prmc1ples R S T i e
5.1 " An employer should create and maintain-a Workmg envrronment [N R I
- +which.-the. dignity of _each..employee. is respected. A climate .in- the,:,r
. workplace- should also be. oreated and. mamtamed in Wthh victims. of . R
-, -sexyal: harassment will.not fear reprlsals or feel that their grlevanoes.:j}:_'~\L',:'l.:..-:.§;"'=- A
are ignored or trivialised. lmplementmg and publicising the followinhg
. gurdelmes at the workplace may assist in achieving these ends:

'51 1. All- employees are- required to refrain from commlttmg acts of .. -
sexual harassment;

5.1.2. All employees have a role to play in contributing towards
creating and maintaining a working environment in which sexual
harassment is unacceptable. They should ensure that their
standards of conduct do not cause offence and they should
discourage unacceptable behaviour on the part of others;

5.1.3. The employer should take steps to ensure that persons such as -
customers, suppliers, job applicants and others who have dealings
with the business, are not subjected to sexual harassment by any
of its employees;

5.1.4. The employer must take appropriate action in accordance with
this code if sexual harassment occurs in the workplace.

6. Policy statement |

6.1. Inthe absence of a collective agreement, every employer should, as
a first step in expressing concern and commitment to prevent sexual
harassment in the workplace, issue a policy statement which should
endorse the provisions of this Code.

6.2. The policy statement should be communicated to all employees and
displayed in a way that it can be seen by employees and non-
employees who visit the workplace.

6.3. The policy statement should provide that-

6.3.1. all employees, job applicants and other persons who have
dealings with the organisation, have the right to be treated with

dignity;
6.3.2. sexual harassment in the workplace will not be permitted or
condoned; and
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6.3.3. persons who have been subjected to sexual harassment in the

workplace have the right to raise a grievance about it and have -

appropriate action taken against the harasser by the employer.

6.4. The employer should- identify a senior employee responsible for - = -+

—implementing ‘the’ policy and-should place that employee under-a

"positive” duty* to implement the - policy: and  ensure that" fair--and -

consistent disciplinary action .is taken agamst employees who do not,f . )

comply with the policy.

"85 The po]:cy .statement : should - also explam the procedure ‘which =

should be - followed by employees who -are- .victims _of sexualf

harassment mcludmg

65,1, allega’uons of sexual harassment Wl” be dealt wrth serlously,
h expedmously, sensitively and conﬂdehtlally, and ’

6.5.2. employees will be protected agamst victimisation, retahatlon for
’ lodging grievances and from false accusations.

. Procedures

7.1, Every employer should develop a clear procedure to deal with
sexual harassment. The procedure may be incorporated into an
existing grievance or disciplinary procedure.

7.2. The procedure should take the provisions of. this cIause into
account.

7.3. Advice and Assistance

7.3.1. Sexual harassment is a sensitive issue and a victim may feel
unable to approach the perpetrator, lodge a formal grievance or
turn to colleagues for support.  [f possible, employers should
designate a person outside of line management whom victims
may approach for confidential advice. Such a person-

(@) could include persons employed by the organisation to

perform, among others, such a function, a trade union

representative or co-employee, a member of the human
resources department or an outside professional,

(b) should have the appropriate counselling and [abour relations
skills and experience, and be given adequate resources;

(c) should be able to provide support and advice on a
confidential basis.

7.4. Options to resolve a problem

7.4.1. Employees should be advised of two broad options to resolve a
problem relating to sexual harassment, namely in an informal way
or in terms of a formal procedure. The employee should be under
no duress to accept one or other option.
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7 4.2. In more serious cases it may not be appropriate to try and
resolve the' problem informally, such as cases involving sexual
, assault, rape, a strip search and quid pro quo harassment.

' 75 Informal procedure

opportunity- to, explain .to_the. person engaging in the unwanted

. 7.5.4.1t may be- sufficient for”; -‘ché,_e'hjprlgyee,,oonhoe'me'd:to have the =

conduct that the behaviour in question is not welcome,. that it'is .

offensive or makes the}"emp‘loyeeifeel'Unoomfdrtablé,"an‘d that it ..

interféres with*work. The person agaifist whom the grievance is. » - PR

- ' jodged shotiid then be given an opporunity to apologise for: the .

_conduct and to provide a commitment that-it will not happen again. . - o

752 If the iinfér:mal‘ 'a'bprﬂoé:éhlhzés"hbt provided a satisfactory outcome
or if the conduct continues, it may be appropriate to embark upon
a.formal procedure. . : B

76. Formal procedure” - : '
7.6.1. A formal procedure for resolving a grievance should be available
-and shouid-

(a) specify to whom the employee should lodge the grievance;

(b) make reference to time-frames to allow the grievance to be
dealt with expeditiously;

(c) notify the victim that if the dispute is. not resolved
satisfactorily, the dispute may be referred in terms of the
Trade Disputes Act for resolution.

7.7. Investigation and disciplinary action

7.7.1. Disciplinary action taken against an alleged harasser should
follow an established procedure or the procedures set out in the
Code on Termination of Employment.

7.7.2. The range of disciplinary sanctions to which employees will be
liable should be clearly stated in any policy or procedure, and it
must also be made clear that it is a disciplinary offence to victimise
or retaliate against an employee who in good faith lodges a
grievance of sexual harassment. :

77.3. The Code on Termination of Employment provides that an
employee may be dismissed for serious misconduct or repeated
offences. A serious incident of sexual harassment or continued
harassment after warnings may justify dismissal.

7.8.  Criminal charges and civil claims

7 8.1. A victim of sexual assault may have the right to press separate
criminal charges or to institute civil legal proceedings against an
alleged perpetrator, and the legal rights of the victim are in no way
limited by this Code.

7.8.2. The fact that an employee has laid a charge or instituted civil
legal proceedings does not affect the employer's duty to take
appropriate action as soon as possible, including disciplinary
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action against an employee who has been accused of sexual
harassment in the workplace.

7.8.3. An employee who is subject to criminal proceedings for sexual

harassment, may exercises the right to remain silent in - any-

dlsolplmary proceedings. If the employee remains silent, the .. -~
employer is entitled to. take dlsolpllnary action, including dlsmlssal P
baeed on any other evudence led m the: dlsolplmary proceedmgs

7 9 Referral fo adjud/caz‘/on

7 91 lf a complamt of alleged ‘sextal’ harassment is not resolved to:’“-‘-"-' R
 "ithe sa’nsfactlon of the oomplalnant the complainant may refer the™ - =~ v i -
.t Uinatter “as~ a trade dispute “to “the  Office. of the Labolir-. ;- i
- “Commissioner for mediation in accordance with the .provisions of 1=« o
the Trade Disputes Act. Should the dispute remain. unresolved .

after mediation, the Labour Commissioner must refer the matter to
the Industrial Court in terms of the Act. _

7.9.2. Any employee dismissed on grounds of sexual harassment has

the right to challenge the fairmess of that dismissal in terms of the

Act.

8. Confidentiality

8.1. Employers and employees must ensure that grievances about
sexual harassment are investigated and handled in a manner that
keeps confidential the identities of the persons involved.

8.2. In cases of sexual harassment, the employer, employees and the
parties concerned must endeavour to ensure confidentiality in the
disciplinary enquiry. Only appropriate members of management as well
as the aggrieved person, representatives of the parties, the alleged
perpetrator, withesses and an interpreter if required, may be present in
the disciplinary enquiry. '

8.3. Employers are required to disclose to any party or to their
representatives, such information as may be reasonably necessary to
enable the parties to prepare for any proceedings in terms of this
Code.

. Information and education

9.1. The Office of the Commissioner of Labour should ensure that
copies of this Code are accessible and available.

9.2. Employers and employer organisations should include the issue of
sexual harassment in their orientation, education and training
programmes of employees.

9.3, Trade unions should include the issue of sexual harassment in their
education and training programmes of shop stewards and employees.
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Approved: 23/08/02
TRADE DISPUTES ACT

o ,QODE,OF‘;’GOQDJE"_‘RACTIQEE“'Hl‘\://AI[:)"Sj‘AND EMPLOYMENT . .

1. "Int‘r‘_,o’dugﬁdn' oo

1.1, ""The Code recognises that the Hiiman mimuinodeficiency - Virus (HIV) < -
4nd the ‘Acquired Immune Deficiency Syridrome (AIDS) are serious: I
public -health problems which have socio-economic, employment and .. .
human rights implications. - -~~~ .

1.2. It is recognised that the HIV/AIDS epidemic will affect every
-workplace; with prolonged staff . iliness, absenteeism, and death
impacting on productivity, employee benefits, occupational health and
safety, production costs and workplace morale. -

13. HIV/AIDS knows no social,"gender, age or racial boundaries, but it
is accepted that socio-economic circumstances do influence disease
patterns. HIV thrives in an environment of poverty, rapid urbanisation,
violence and destabilisation. Transmission is exacerbated by
disparities in resources and patterns of migration from rural to urban
areas. Women are more vulnerable to infection particularly in cultures
and economic circumstances in which they have little control over their
lives.

1 4. Furthermore HIV/AIDS is still a disease surrounded by ignorance,
prejudice, discrimination and stigma. In the workplace, discrimination
against people living with HIV and AIDS has been perpetuated through
practices such as pre-employment HIV testing, dismissals for being
'HIV positive and the denial of employee benefits.

1.5. One of the most effective ways of reducing and managing the
impact of HIV/AIDS in the workplace is through the implementation of
an HIV/AIDS policy and programme. Addressing aspects of HIV/AIDS
in the workplace will enable employers, trade unions and government
to actively contribute towards local, national and international efforts to
prevent and control HIV/AIDS. In light of this, the Code has been
developed as a guide to employers, trade unions and employees.

" 16. Furthermore the Code seeks to assist with the attainment of the
broader goals of:

1.6.1. eliminating discrimination in the workplace based on HIV/AIDS
status;

1.6.2. promoting a non-discriminatory workplace in which people living
with HIV/AIDS are able to be open about their status without fear
of stigma or rejection;
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- 1.6.3. promoting appropriate and effective ways of managing
HIV/AIDS in the workplace;

~ 1.6.4. creating a balance between the rights and responsibilities of all . -
parties; .and

'1 65 -giving effect .to the regional obligations of the country as a- -

member of the Southern African Development Commumty

12. Objectjves :

21 The Code s pnmary objec’uve is to set out gurdellnes for employers N
, employeee and -trade: unions to- implement. so as. fo ensure.that . = oo

" individuals with HIV/Aids are not discriminated against in. the -
workplaoe This includes provisions regarding: :

2.1, 1. creating a non- dlscrrmlnatory work environment;

2.1.2. dealing with HIV/AIDS testing, confidentiality and drsolosure
2.1.3. providing equitable employee benefits; and

2.1.4. dealing with dismissals.

2.2. The Code’s secondary objective is to provide guidelines for
employers, employees and trade unions on how to manage HIV/AIDS
within the workplace. Since the HIV/AIDS epidemic impacts upon the
workplace and individuals at a number of different levels, it requires a
holistic response, which takes all of these factors into account. The
Code therefore includes the following principles:

2.2.1. creating a safe working environment for all employers and
employees;

2.2.2. developing procedures to manage occupational incidents’ and
claims for compensation;

2.2.3. introducing measures to prevent the spread of HIV/AIDS,;

2.2.4. developing strategies to assess and reduce the impact of the
epidemic upon the workplace; and

2.2.5. supporting those individuals who are infected or affected by
HIV/AIDS so that they may continue to work productively for as
long as possible.




L3 ‘Application And Scope . _ TS
. » 31 _.fA_-'I‘:I_Ignﬁplbyers‘A'.‘eindﬁemp_loyees,_and-'t_h_ei'r respective organisations .
" arg éncouraged to Use this Code to develop,-implement and*refine their ™ -
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23, In addition, the Code promotes the establishment of mechanisms to
foster co-operation at the following levels:

.2.3.1. between employers, ~employees and ‘trade' unibns in the . .

. workplacg;and.c LT A
2.3.2. between the wd'rkplace and other‘stakeho‘lde'rsil"

5 T ey g

“HIVIAIDS policies and. programmes o suit the~ needs’ of “their

~workplaces.

3.2 - For the purposes of this Code, the term “workplace” should be

interpreted broadly to include the working environment of, amongst
others, persons not necessarily in an employer-employee relationship,
those working in the informal sector and the self-employed.

33  This Code does not impose any legal obligation in addition to any
existing legislation. Failure to observe it does not, by itself, render an
employer liable in any proceedings, except where the Code refers to
obligations set out in law.

3.4  The Code should be read in conjunction with other codes of good
practice that may be issued by the Commissioner of Labour e.g Code
of Good Practice: Employment Discrimination.

4. Promoting A Non-Discriminatory Work Environment

41. No person with HIV/AIDS may be discriminated against in any
employment policy or practice, including-

4.1.1. recruitment procedures, advertising and selection criteria;
4.1.2. appointments and the appointment process;
4.1.3. . job classification or grading;

414. remuneration, employment benefits and terms and conditions
of employment;

4.15. employee assistance programmes;

4.1.6. job assignments;

4.1.7. training and development;

4.1.8. performance evaluation systems;

4.1.9. promotion, transfer and demotion;

4.1.10. disciplinary measures other than dismissal
4.1.11. termination of services.
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4.2. To promote a non-discriminatory work environment based on the
principle of equality, employers and trade unions should adopt posrtlve
measures such as: . C

424, preventmg dlsorimination and stigmatisation of people liVing with -

- HIV/AIDS through the development of polrcres and- programmes e T L

-for the workplace;

4.2.2. awareness programmes, education and training on the rights. of .. - . .

all persons with regard to HIV/AIDS;

. '4.2.3. .mechanisms - .to - promote acceptance of- HtV/AIDS in the

R workplaoe . g
424 providing support for all emptoyees Jinfected or aﬁeoted by~
HIV/AIDS; and

'4.2.5. grievance- prooedures and dtSClpllnary measures to deal -with - -

HIV-related complaints in the workplace

5. HIV Testing

5.1. No employer should require an employee, or an applicant for
employment, to undertake an HIV test in order o ascertain that
employee’s HIV status. :

5.2.  An employer may, as part of a health care service provided in the
workplace, provide testing to an employee who has agreed to a test,
subject to the following:

5.2.1. pre- and post test counselling should be provided; and

5.2.2. strict procedures relating to confidentiality of an employee’s HIV
status as described in clause 6.2 of this Code should be

implemented.

5.3. The agreement referred to in clause 5.2 must be based on informed
consent. This means that the employee must be provided with all the
necessary information, including what the test is, why it is necessary,
the benefits, risks, alternatives and any social implications of the
outcome of the test, and must understand this.

5.4. Anonymous HIV testing in the workplace may occur with the
employee’s consent, provided the information obtained may not be
used to discriminate against individuals or groups of persons. Testing
will not be considered anonymous if there is a reasonable possibility
that a person’s HIV status can be deduced from the results.
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6. Confidentiality And Disclosure

, '6.1."" All pérsdns with HIV/AIDS have the legal right to privacy.” An .
K employee is therefore not legally required to disclose the employee’'s - = .
. THIV/AIDS status to the employer or to othier employees. oo e

~ 62.. -If.an, employee chooses to. voluntarily.disclose the employee’s. .. vyt
. status to.the employer or to other employees, this information May.not ... -+ -

 be disclosed to"others without that employee’s written consent. Where,: .= sl
“written conseritt is nof possible, steps ‘shotild be taken to confirm.that .

4

.‘ _the employee wishes to make the disclosure.

6.3.. Mechanisms should be created to encourage acceptance and -
- support for those employers and employees who voluntarily disclose
“their status within the workplace, including: T S
6.3.1. encouraging persons with HIV/AIDS to conduct or participate in .

education, prevention and awareness programmes;

6.3.2. encouraging the development of support groups for employees
with HIV/AIDS; and -

6.3.3. ensuring that persons who are open about their HIV/AIDS status
are not discriminated against or stigmatised.

7. Promoting A Safe Workplace And Safe Society

7.1.  An employer is obliged to provide and maintain, as far as is
reasonably practical, a workplace that is safe and without risk to the

health of its employees.

7.2.  Employers, employees and trade unions, as part of their

~ commitment to reducing HIV/AIDS in society generally, should support
education and training aimed at reducing the risk of HIV/AIDS outside
the workplace. This should include the risks resulting from unprotected
sex, sex with more than one partner, and information about the most
common ways in which HIV/AIDS is transmitted.

7.3. The risk of HIV transmission in the workplace is minimal. However
occupational accidents involving bodily fluids may occur, particularly in
the health care professions. Every workplace should ensure that it has
policies dealing with, amongst others: ' '

7.3.1. the risk, if any, of occupational transmission within the particular
workplace;
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7.3.2. appropriate training and education on the use of infection control
measures so as to reduce the risk of HIV transmission outside or

in the workplace;

~ 7.3.3. providing appropriate' eq‘_uipmeht',and materials to protect
' employees from the risk of exposure to HIV at the workplace;

734, the -steps that should be taken . following an - occupational

accident at the workplace;

¢ 2 pocupational infection; -

<735, “the“pro:c':édu}*e‘sl to be'follgw'eqi 'in iabplyingz-rfor"co-‘mpens'a'tion for

e 736the reporting of aj'l._o'ccu'pafibhali'»-?él‘C‘:.C;iaénts;-‘a‘nd'.,_.-'_“' o

- +7.3.7. adequate monitoring of occupational exp'oéurei,‘tb HIV to ensure o o
that the requirements of possible compensation claims are being -

met.

8. Employee Benefits

8.1. Employees with HIV/AIDS may not be discriminated against in the-

allocation of employee benefits. :

8.2. Employees who become ill with AIDS should be treated like any
other employee with a comparable life threatening illness with regard to
access to employee benefits.

8.3. |nformation from benefit schemes on the medical status of an
employee must be kept confidential and should not be. used to

discriminate.

8.4. If an employer offers a medical scheme as part of the employee
benefit package it should ensure that this scheme does not
discriminate, directly or indirectly, against any person on the basis of
HIV status.

. Dismissal

0.1. Employees with HIV/AIDS may not be wrongfully dismissed solely
on the basis of their HIV/AIDS status.

9.2. If an employee becomes too ill to perform the employee’s work, an
employer should follow accepted guidelines regarding dismissal for
incapacity before terminating an employee's services, as set out in the
Code of Good Practice: Dismissal.
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9.3. The employer must ensure that as far as possible, the employee’s
right to confidentiality regarding the employee's HIV status is
maintained during any i'n_capacity proceed‘ings. S

" 10, Assessing The Impact Of HIV/Aids On The Workplace -

Ll 101 Em-p.lo.yer:s{and; tr,a_deaunrions,Ashould-;_develop_ appropri'a,te,_ ,st_raté,gi;.avg e

i - to.understand and respond to the impact of HIV/AIDS in their particular; . -~ .
~workplace -and ‘sector. This should, be _done in co-operation with .. e
ini‘tiativé‘sl'”"by"*"Qc‘a\?éi‘nm"eﬁt, “civil’ -society and - non-governmental . - e

© organisations.. -+ s

10.2. Broadly, impact assessments should include risk profiles and
assessments of the-direct and indirect costs of HIV/AIDS.

10.3. Risk profiles may include an assessment of the following:

10.3.1. the vulnerability of individual employees or categories of
employees to infection;

10.3.2. the nature of the organisation’s operations and how this may
increase susceptibility to HIV infection. For example the reliance
on migrant labour, long distance transport etc;

10.3.3. a profile of the communities from which the organisation
draws its employees;

10.3.4. a profile of the communities surrounding the organisation’s
place of operation; and

10.3.5. an assessment of the impact of HIV/AIDS upon their target
markets and client base.

10.4. The assessments should ‘also consider the impact that the
HIV/AIDS epidemic may have on: o

10.4.1. direct costs to employee benefits, medical costs and
increased costs related to staff turnover, retraining and recruitment
costs and the costs of implementing an HIV/AIDS programme;

10.4.2. indirect costs incurred as a result of increased absenteeism,
employee mortality, loss of productivity, a general decline in
workplace morale and possible workplace disruption;

10:4.3. the cost effectiveness of any HIV/AIDS interventions should
also be measured as part of an impact assessment.
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11.A Workplace HIV/Aids Policy

11 1. -Every workplace should develop’ an HlV/AlDS policy in order to
“ensure that employees affected by HIV/AIDS are not discriminated

agamst in employment policies and practloes This policy should cover; -

11 1. 1. an outline of the orgamsatlon S. HlV/AIDS programme;’

: ,;,,‘;_az;;il 1., 2 , details.on employment polloles such that impact on HlV/AlDS_,.;,. T
: such as - 'medical .testing, employee benefits,. performance»}-n_f
‘ E management and procedures o be followed to determlne medlcal e

- ‘incapacity-ahd dismissal;..

" "'-"-:.11.»1.3. standards = of - behawour expeoted of employers‘-'and,fﬁ"

employees in'their dealings with employees with HIV/AIDS. =~
- 11.1.4. measures to deal with deviations from these standards;

11.1.5. 'means of communication within the organisation on HIV/AIDS

issues;

11.1.6. details of employee assistance available to persons affected .

by HIV/AIDS; and
11.1.7. monitorlng and evaluating those mechanisms.

11.2. All policies must be developed in consultation with key stakeholders
within the workplace including trade unions, employee representatives,
occupational health staff and the human resources department.

11.3. The policy should reflect the nature and needs of the particular |

workplace.

11.4. Policy development and implementation is a dynamic process, so
the workplace policy should be-

11.4.1. communicated to all concerned;

11.4.2. routinely reviewed in light of changing circumstances and new
scientific information; and

11.4.3. monitored for its successful implementation and evaluated for
its effectiveness.

12.Workplace HIV/Aids Support Programmes

12.1. Every workplace should implement a workplace HIV/AIDS support
programme aimed at preventing new infections, providing care and
support for employees who are infected or affected, and managing the
impact of the epidemic in the organisation.
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12.2. The nature and extent of a workplace support programme should be
guided by the needs and capacity of each individual workplace. Every
workplace programme should however attempt to promote the

following: = | .
1221, regula:r 'HI\:/"/AI'DS‘ awarehess:_pzré.gi;:r_ammes;
- 12.2.2. .,voluntarytetsting; R ‘ o
1223, eg.ggatjgn._gr‘jd'.trai_n_iﬁng.;‘_:, e i e
' ’-1»2..2..4'..,}.r.oondomudis‘,‘tribution and use; R
1225, risk minimising social and sexual practices; -
12.2.6. the use{pf;i:_nfe_c“;tion cdn’;r@l me‘as__s_ur'e‘s;_ o |
12.2.A7....'c'reati-ng\j‘ :aﬁi.envir‘énm"ent‘--v'-tha”t is ‘Clonducive' td} opennéés, ) R
disclosure and acceptance amongst all staff; »
- 12.2.8. accéss_. to .counsellin‘gj’_;aynd_ ther forms of social support for
people affected by HIV/AIDS;

12.2.9. maximising the performance of affected employees: through
reasonable accommodation, such as investigations into alternative

sick leave allocation;

12.2.10. developing strategies to address direct and indirect costs
associated with HIV/AIDS in the workplace;

12.2.11. regular evaluation and review of the programme.

12.3. Employers should take all reasonable steps to assist employees
with referrals to appropriate health, welfare and other support facilities
within the community, if such services are not provided at the

workplace

13.Information And Education

13.1. The Office of the Commissioner should ensure that copies of this
Code are available and accessible.

13.2. Employers and employer organisations should include the Code in
their orientation, education and training programmes of employees.

13.3. Trade unions should include the Code in their education and
training programmes of shop stewards and employees.

14.HIV/Aids Free Status As An Inherent Job Requikement

14.1. Notwithstanding the contents of this Code, it is recognised that there
may be a very limited number of occupations in which HIV/AIDS free
status is an inherent job requirement. For example, surgeons with
HIV/AIDS who may transmit the virus to patients or emergency care
nurses with HIV/AIDS who may place themselves at risk as result of
increased likelihood of exposure to infection flowing from that job.
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14.2. |n such instances, it is recognised that:

14.2.1. it would be fair to regard HIV/AIDS status as a barrier to
recruitment or continued employment in that position;

E 14 2. 2. anemployer is legitimately entitled to require pre- employment
" testingand: regular employment testlng, as a pre-condition of‘ Py

employment

1423 in the event that an exrstmg employee in such posmon‘ e
_ contracts HlV/AllS the employer should consider all reasonable " . -
" “alternatives, for example a transfers, restructuring of tasks étc, = .

pnor to.: con5|denng the dlsmrssal of the employee, concerned for=" o s

lncapacrty
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. Approved: 23/08/02

TRADE DISPUTES ACT

CODE OF GOOD PRACTICE MATERNITY BENEFITS AND
FAMILY RESPONSlBILITY R

1 Introductlon

,_ 1 1 The purpose of thrs Code is “to gu;de employers employees andf' o
thelr orgariisations  in dealmg with ~ maternity - beneﬂts and family: i L
responsibility at ‘the workplace. It is also a -guide “to: mediators,. . .-

arbitrators and the courts.

1.2.  For the purposes of this Code, confmement means the date or the
estimated date of delivery. - :

2. Absence From Work In Connection With Confinement

21. In terms of section 117 of the Employment Act, a pregnant
employee must give her employer a certificate signed by a medical
officer or a registered nurse and midwife estimating the employee’s
confinement. The certificate must be issued within 6 weeks of
confinement.

2.2.  On receipt of the certificate, the employer must immediately permit
the employee to go on maternity leave until confinement and for a
further period of up to six weeks after her confinement. This means
that @ pregnant employee is entitled to up to twelve weeks' leave
depending on the date that the certificate is handed in.

2.3.  Within 21 days of the confinement, the employee must give her
employer a certificate of the actual date of confinement signed by a
medical officer or a registered nurse and midwife.

2.4. An employer may not permit or require an employee to work before
the expiry of —
2.4.1. the six week period after confinement; or
2.4.2. an eight week period after confinement if the period is extended

by an additional two weeks because she suffers from an illness arising
out of her confinement and is consequently unfit to return to work.

2.5 An employee’s matemity leave may be further extended by an
additional 6 weeks if she suffers from an illness arising out of her
confinement and is consequently unfit to return to work.

3. Payment Of Maternity Allowance

3.1. In terms of section 117 (5) of the Employment Act, an employer
must pay an employee whilst she is on maternity leave, a maternity
allowance of not less than 25% of her basic pay or 50t for each day of
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absence, whichever amount is the greater. Note that the maternity
allowance includes payment for rest days and paid public holidays that
occur during maternity leave.

3.2. © The employer must pay the requ1red matermty allowance in ’chree :

lnstalments as' follows

© 324 the’ f;rsf for the perlod of absence up to and including the day of'" .
R ~ confinement;’ shall be paid within 48 hours of the employee glvmg,‘;;_: v

he employer the certificate contempla’ced in clause 2.3 above

3 2.2: the second forthe six weeks |mmedlately after conflnement Clw
must be paid on thé‘employee’s return-to work. If the period has -~ “ihe "
been extendéd in téfms of-clause 2:4; the employer miust pay the .
second instalment on the day she would otherwise have returmed - - -

to work; and ‘
3.2.3. the third, |f there has been an extension of maternity leave in

accordance with clause 3.4, must be paid in respect of 'the"'-

extended period, within forty eight hours after the employee gives
the employer the certificate referred to in that clause.

3.3.-  An employee is only entitled to an aliowance for the extended period
of two weeks after the expiry of six weeks following confinement if she
gives her employer a certificate to that effect signed by a medical
officer or registered nurse and midwife.

3.4, The employee may nominate, in writing, a person to whom her
maternity allowance must be paid.

. Effect Of Confinement On Continued Employment

4.1. Maternity leave does not interrupt an employee’s period of service.
Accordingly, service benefits continue to accrue to the employee
during her maternity leave.

4,2. In terms of section 120 of the Employment Act, no notice of
intention to terminate the employment of a pregnant employee without
good cause within three months of her confinement, shall affect her
right to receive her maternity allowance. Good cause in this context
should be limited to serious misconduct as defined in section 26(4) of
the Employment Act.

4.3. If a dispute arises as to whether a notice of intention to terminate an
employment contract was given for good cause, either the employer or
the employee concerned may refer the question to the Commissioner
for a ruling in this regard. This ruling shall be binding, although either
party may appeal against the Commissioner’s ruling to the Minister, by
delivering a written appeal to the Minister within thirty days after the
date of being informed of the ruling.

4.4. An employer may not give an employee notice of termination of
employment while she is on maternity leave. Any notice of termination,
which is due to expire during maternity leave, is null and void.
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5. Effect Of Death During Confinement Period

~ 5.1. In terms of section 118 (2) of the Employment Act, if an employee . .

- . on matemity leave dies before or on the day of her confirement,. the.. .

... - . employer must pay the maternity allowance due up to the date of her. o
+ - death subject to a maximum of 42 days’ pay. - - e

© 52, If.an, employee an maternity Ieave dies aﬁer"ébnfinem‘ént, ‘the. -
-~ employer must pay, in addition to the amount referred to in clause.5.1,
amatermty a]]QWéﬁ@l dueup to the date of her death. . . SR

5.3 - The.miaximum. amount of maternity allowance for the period ‘after

" confinement is 42 days' pay, unless the six week period has been " ..

extended in terms of clause 3.3, in which case the maximum amountis " - e
56 days’ pay.

6. Nursing Of Infants
6.1. Section 123 of the Act provides that a female employee may suckle

or otherwise feed her child for half an hour twice a day during working
hours for six months after returning to work following her confinement.

6.2. The employer is obliged to pay the employee her basic pay in
respect of time utilised in terms of clause 6.1, as if it were ordinary

working time.

7. Medical Expenses

Nothing in the Employment Act places an obligation on an employer to be
liable for the medical expenses incurred by a female employee during or
attributable to her pregnancy or confinement.

8. Health And Safety

8.1. An employer may not require or permit pregnant or breast-feeding
employees to perform work that is hazardous to their health or that of

their children.

8.2. Employers and employees should be aware of how pregnancy and
confinement may impact upon the work of the empioyee. While the
following list is not exhaustive, it serves as an example of the kinds of
factors which may need to be considered by the employer-

8.2.1. morning sickness may temporarily interfere with an employee’s
ability to do her work or perform shift work.  Exposure to
nauseating smells may also aggravate this condition.

8.2.2. backache and varicose veins may result from work involving
manual labour or prolonged standing or sitting.

8.2.3. a greater frequency of visits to the toilet may occur and the
effect that this may have on the employee leaving her workplace
unattended.
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8.2.4. the employee’s increasing size and discomfort may require
changes of protective clothing and physical changes to her work
environment. It must also be recognised that her increasing size
may impair her dexterity, co-ordination and, other similar factors. If
an employee's balance.is affected, it may result in difficulties whilst:
working on- sllppery or wet surfaoes '

- 8.2.5. trredness associated with pregnancy may af'fect the employee S

ablhty to"work overtime: or to: perform evenmg work. Addltlonal~:';'

‘rest penods may. also be- reqUIred

' 83 " Certain physxcal conditions at work. may pose a thteat to the health:,. AT

~and safety of.a pregnant employee or: her child. These condltlons may..., e

o include the following-

8.3.1. exposure to norse vibration, radlatlon eleotro magnetlc ﬁelds
etc.

8.3.2. working'in extreme conditions. For example, excessive heat o'r
cold; and '

8.3.3. exposure to harmful chemical substances.

9. Family Responsibility

9.1. Employees have commitments to their families, which may from
time to time impact on their work. This must be recognised by
employers who should be sensitive to the personal needs and
circumstances of their employees.

9.2. Employers should consider granting employees paid leave in
addition to their normal annual leave entitlement, in circumstances
such as the following:

9.2.1. in the case of fathers, when a child is born;
9.2.2. when an employee's chiid is seriously ill; and

0.2.3. in the event of the death of an employee's spouse or life-
partner, or parent, grandparent, child, grandchild or sibling.

9.3.  An employer may consider granting employees a maximum
entitlement of compassionate leave per year (for example, three days'
paid leave) which may be utilised for these purposes. An employer is
entitied to reasonable proof of the event giving rise to the need for

leave.
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' Approved: 23/08/02

TRADE DISPUTES ACT
' CODE OF GOOD PRACTICE: TERMINATION OF -
... EMPLOYMENT

1. Introduction . S .

14, . Thls Code _bfé_gOd Practice deals with some of the key aspééts of - -

" provisions of the law ‘and- provide guidelines on applying the law. 7.5
12 This Code intends ,to-'as‘si's\t-. | " | e :
1.2.1. e_mbloyees and fheir trade unions;
. 1.2.2. employers-and their employer organizations; and
1.2.3. mediafors,‘arbitrators and judges.

1.3. The guidelines in this Code may be departed from if there is good
reason to do so. Anyone who departs from them must prove the
reasons for doing so. The following kinds of reasons may justify a
departure from the provisions of the Code. Note that this list is not
exhaustive.

1.3.1. the size of the employer may justify a departure. For example,
an employer with a small number of employees may not be
required to comply with all the procedural requirements of this
Code, but that employer must, nevertheless, give an employee a
fair opportunity to respond to any allegations before taking a
decision affecting that employee’s rights. :

132 the nature of the employers business may require stricter
adherence to rules that may normally be the case. For example a
single breach of health and safety rules in a dangerous working
environment may justify more serious disciplinary action than may
otherwise be the case.

1.3.3. collective misconduct may justify a departure from the ordinary
procedural rules provided that the employees are given an
opportunity to answer any charges against them.

1.4. To the extent that this Code advances an interpretation of the law,
that interpretation is the policy of the Minister and should be applied by
mediators and arbitrators unless that interpretation is reversed by a
decision of the Industrial Court.

1.5. The provisions of this Code may be varied by a collective
agreement provided that no collective agreement may remove a
statutory right.

1.6. A key principle in this Code is that employers and employees
should treat one another with mutual respect, bearing in mind the
objectives of both employment justice and the efficient operation of

" tertninationi” of ‘erployment.: It aims: *to--summarise  some of .the. - =+
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business. While employees should be protected from arbitrary or
other unfair action, employers are entitled to satisfactory conduct and
work performance from their employees.

. 2. Duration bembloyment

- 24 .. «.The rules that.regulate the termination 'of"é contract of employment:;: .

" may depend on the duration of the contract. See Section 17 of-the .

"1 Employment Act. There are two kinds of agreed duration:.

A ,';Zﬂ'-iijfﬂ.»:"-_Aa.rim_-iag}t’eémen’t to work for a specified period of time. Aﬂxedterm : R
7" may be for a. specified period (for example 6 months) or may be: . ..

determined by a specified event (for example, the completion of a
building, a bridge or a road). A fixed term contract normally .
terminates automatically on the expiry of the period. Seasonal .

" workers may be employed on a fixed term contract for a season,

which normally terminates at the end of the season. The failure
to renew a fixed-term contract in circumstances when the
employee reasonably expected continuity of employment may
constitute a dismissal. For example, if an agricultural worker has
been employed each year on a fixed term contract for a harvesting
season, and this has continued for several years, that employee
may have a reasonable expectation of ongoing employment in the
next season. In these circumstances, the employer's failure to
renew the employee’s contract may constitute a dismissal.

2.1.2. an agreement to work for an unspecified period of time (normally

up and until retirement). This kind of contract continues until it is
lawfully terminated. This means that it must be terminated for just
cause and on proper notice by either of the parties or for other
reasons e.g. by agreement, death of the employee etc.

3. Grounds for Termination of Employment

3.1.

3.2.

3.3.
3.3.1. Unless the contract of employment provides otherwise, a

Agreement fo terminate

If an employer and an employee ‘agree to ‘terminate the contract,
the contract terminates in accordance with that agreement. For
example, a redundant employee may agree to voluntary
retrenchment on an agreed package from a specified date.

Death or sequestration
A contract of employment normally terminates after the death or

sequestration of the employer or upon the death of the employee.

Retirement

contract of employment normally terminates automatically when
the employee reaches the agreed or normal age of retirement. In
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other words, it is an implied term of a contract that the contract
terminates on retirement. '

3.3.2. If no retirement date is agreed, the normal retirement age will be

implied from the employer's practice iri the past and the practice in. -

the industry. In most.industries, “‘ghe‘normal retirem.ent age is,':f'
between 60 and 65 years of age. ' '

..3.8.3. If the .empll,oye'e~contin.u<e.s to wo‘rk-._.aftepre_aching retirement age, ..

_the contract is extended and the ‘normal rules of termination of." T |
“employment apglyz.unliqss‘.._.,t“h.é‘_‘employe‘e‘and_ﬂth@jenjpbyer agree ., IR

‘- i o something different.
" 3.4. Resignation . PN e | e
| 3.4.1. If ‘an -employee "has agreed to.a fixed term contract, that -
employee may-only resign if the employer materially breaches the
contract. If there is no breach by the employer, the only way that . -

the employee may terminate the contract lawfully is by getting the
employer to agree o an early termination.

3.4.2. A material breach means a serious breach that goes to the core .
of the contract. The refusal to pay wages, verbal or physical
abuse, sexual harassment and discrimination are examples of
conduct that amount to a material breach by the employer of the
employment contract.

3.4.3. If an employee has agreed to work for an unspecified period of
time, the employee may resign by giving notice of termination in
accordance with the contract or the provisions of section 18 of the
Employment Act, or without notice if the employer has materially
breached the contract. See the examples referred to in clause
3.4.2.

3.4.4. If the employee is required to give notice but does not work the
period of notice, the employee must pay the employer the
remuneration that the employer would have paid if the employee
had worked the notice.

3.5. Forced resignation or constructive dismissal

3.5.1. If an employer makes continued employment intolerable, it may
lead to the resignation of the employee. That resignation may
amount to a dismissal. Resignation in these circumstances is often
referred to as constructive dismissal.

3592 A constructive dismissal will be judged as a dismissal, and a
dismissal in these circumstances will normally be wrongful. An
employee may however not lightly resign and claim constructive
dismissal. Even if an employee has been unfairly dealt with at
work, the employee should normally utilise available mechanisms
to deal with grievances. It is only if continued employment is
intolerable, that an employee will be entitled to resign and
legitimately claim constructive dismissal.
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3.6. Dismissals

3.6.1. If an ‘employee is on a fixed term contract, the employer may
only dismiss the employee before the expiry of the contract period
~_if the employee materially breaches the contract. See clauses 6, 8

. ..and 9 for examples of material breach. If there is no breach by« . = - =
- the_employee, the only way that the employer may terminate the ~.. =% .
contract is by getting the employee ‘to agree to ’;_he early. . ...

363 There are normally only 3 recognised grounds of dismissal for a Sl

'_ '3'.6"._:‘2‘:.'_;1h:_;.}:a._};c:;_qﬁt:ré’b’t ,J;Or,jén fun'spec':i'ﬁ_edi'-peric_j'd,' a dismissal. is. not i g
“Wwrongful if it is effected for a fair reason and in accordance witha. . 7.0«
fair. procedure,. in addition to complying with any notice period:. oL

- required in a contract of employment or by legislation. .

 fair reason, namely-
.”_(a) - misconduct;, )
(b) incapacity, including poor work performance or ill health or
injury; and S
(c) operational requirements.
3.6.4, This Code lays down guidelines for a fair procedure.

3.6.5. The onus of proving the fairness of a dismissal lies with the
employer. This must be established on a balance of probabilities.
. This means that if there are two opposing versions, the one that is
the more probable constitutes proof. If the employer is unable to
decide which is the more probable, the employee must be given

the benefit of that doubt.

4. Probationary employees

4.1

4.2.

4.3.

. Subject to what is stated in a collective agreement, an employee
may be required to serve a period of probation to enable the employer
to make an informed assessment of whether the employee is
competent to do the job and is suitable for employment.

The period of probation should be of reasonable length having
regard to how long it takes to determine the employee’s competence
and suitability for employment, in relation to factors such as the nature
and complexity of the job, the standards required, etc. The period may
be extended by agreement, or if the employer reasonably requires a
further period to assess the employee's competence or suitability. The -
maximum period is three months for unskilled employees and twelve
months for skilled employees - see section 20(1) of the Employment
Act.

Section 20(3) of the Employment Act requires a prospective
employer to inform a prospective employee in writing of the length of
the probationary period, before entering into an employment contract
providing for probation.
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4.4, During the period of probation, the employer should meet with the
employee at regular intervals for the purposes of monitoring and
evaluating the employee’s performance and suitability, and to provide

. guidance. in this regard. This may entall instruction, training -and

.- ~counseling to the employee during probation. '

" 4:5¢ - If.during probation the employer:has grounds to be 'odnoerned that:- - .-

.. .an émployee is not performing to standard' or may not be suitable for.

PR T the- position, the employer must riotify the employee-of the.concerns. -

o e - _and-give the employee an opportunity fo respond to those congerns. .. ;

46" An ‘employer®-or ‘an  employe€ fnay -terminate’ a contract of L. o o
C - employment during pfobation’oh not-less- than 14 day's notice, and- ;-
2 that termination is deefed t6 be a termination for just cause. ‘Neither ...
the employer nor the -employee need give reasons for the termination.- ... . -

- (see section 20(2) of the Employment Act). - Nevertheless, -an
~ employer should convene a hearing prior to the dismissal of .an .
- employee on probation. . R B

. 5.. Managing Di_scipline‘ |

5.1. All employers should adopt disciplinary rules that establish the
standard- of conduct required of their employees. The form and.
content of disciplinary rules will obviously vary according to the size
and nature of the employer's business. In general, a larger business
will require a more formal approach to discipline. An employer’s rules
must create certainty and consistency in the application of discipline.
This requires that the standards of conduct are clear and made
available to the employees in a manner that is easily understood.
Some rules or standards may be so well established and known that it
is not necessary to communicate them.

5.2. Discipline should be corrective. This approach regards the purpose
of discipline as a means for employees to know and understand what
standards are required of them. Efforts should be made to correct
employees’ behaviour through a system of graduated disciplinary
measures such as counseling and warnings.

5.3. Formal procedures do not have to be invoked every time a rule is
broken or a standard is not met. Informal advice and correction is the
best and most effective way for an employer to deal with minor
infractions of work rules and discipline. Repeated misconduct will
justify warnings, which may themselves be graded according to
degrees of severity.  More serious infringements or repeated
misconduct may call for a final warning, or other action short of
dismissal. Dismissal should be reserved for cases of serious
misconduct or repeated offences. '




6. Dis

6.1.

" 8.1.1. whether the employee contravened a rule or standard regulating L
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missals for Misconduct

Any person who is determining whether a dismissal for misconduct
is wrongful should consider- .

' conduct relating to employment;

612 ifa ruleorstandardwasoontravened, whether—

v (a) theruleis'a v'alid:'orfrééiS'o-h'ébll'ez"fu]'e or standard; © i+ -

) ,'f'(fc';.);f"fl:‘.-f"":fhéz’fé:mbilbyééi\iVés,,é\‘/va’r'é{,!f‘dr\coui,d’ reasonably be expected to. "L .

6.2.

() *therule is Glear and tinambiguous

have been aware, of the rule or standard;

B

,(d) _ 'tlhe."'rzu‘le or: sténdardz:has been ‘c_:on‘sis'tently applied. by the.

employer; and

(e) - whether dismissal is an appropriate -sanction for the: -

contravention of the rule or standard.

Although it is generally not appropriate to dismiss an employee for a
first offence, dismissal may be justified if the misconduct is serious and
of such gravity that it makes a continued employment relationship
intolerable. Without being exhaustive, the kind of conduct described in

‘section 26(4) of the Employment Act is considered to be sufficiently

6.3.

serious to justify dismissal. This conduct includes willful disobedience
of reasonable orders, theft, violence, gross negligence, persistent
absence from work without permission, gross dishonesty; willful
damage to property or willfully endangering the safety of others. Every
case must be assessed on its own merits.

In determining whether or not dismissal is the appropriate sanction,
the employer should consider-

6.3.1. the gravity of the misconduct in the light of past infringements,

the strictness of the rule, the nature of the job, health and safety,
and the likelihood of repetition;

6.3.2. the circumstances of the employee such as the employee’s

6.4

employment record (including length of service, previous
disciplinary record) and personal circumstances.

The employer should apply the sanction of dismissal consistently

with the way in which it has been applied to the same and other
employees in the past, and consistently as between fwo or more
employees who in similar circumstances participate in the misconduct
under consideration.

6.5

The procedure to be followed by an employer in processing a

dismissal for misconduct is set out in clause 11 below. :

7. Managing Performance Standards

71.

An employer should stipulate the required standards of work. Some
standards are self-evident or can be inferred from custom and
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practice. Others need to be stated in the contracts of employment or in

applicable work schedules and brought to the specific attention of the .
employees. : , .

. 79.° The employer must give appropriate guidance, instruction.or ..
. ftraining, if necessary, to an employee before dismissing the employee.. ...
.. . for poor work performance. What is appropriate. will depend on.the. ..
"dircumstances of each case, and the employer is not normally obliged.. . -
- fo'retrain'thie ghployee’ in*all:the skills required to perform-the job: In.-:7
.. " gection’ 26(4)() - of “the Employment Act, consistent poor: work -
- ‘,._:;perfc‘)rmancev.bé.low average despite at least two written warhings may ...
"+ constitute serious rnisconduct. This does not however mean that:two -

“{warhings_will have to be’given in all cases or that two warnings are”. . 5 o
. always.sufficient. < . . - _ I L
73 There should be an investigation to establish the reasons for the. = ..
. unsatisfactory performance. . If investigation reveals that all or part of .
+he reason for the employee’s poor performance is not the fault of the
employee, that would have a bearing on the fairmess of any action
taken against the employee.

74. The employee must be given a reasonable time to improve. What is
reasonable will depend on the nature of the job, the extent of the poor
performance, status of the employee, length of service, the
employee’s past performance record, etc.

75. If the employee continues to perform unsatisfactorily, the employer.
must warn the employee that he or she may be dismissed if there is no
improvement within a stipulated time.

7.6. An opportunity to improve may be dispensed with if-

7.6.1. the employee is a manager or senior employee whose
knowledge and experience qualify the employee to judge whether
the standards set by the employer are being met;

7.6.2. the degree of skill required is sufficiently high that the potential
consequences of a small departure from that high standard are so
serious that even an isolated instance of failure to meet the
standard may justify dismissal.

8. Dismissals for Incapacity: Poor Work Performance

8.1. Any person who is determining whether poor work performance
justifies dismissal must consider-

8.1.1. whether the employee failed to meet a performance standard,

8.1.2. whether the employee was aware, or could reasonably be
expected to have been aware, of the required performance
standard;

8.1.3. whether the performance standard is reasonable;
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8.1.4. the reasons why the employee failed to meet the performance
standard; :

8.1.5. whether the 'employee was afforded a falr opportunlty to meet
- the performance standard;;: : :

'8.1.6. whether dismissal is the appropnate sanotron for not meetlng the -

performanoe standard

82 Although the . employer has the managenal prerogatlve to set - A

performance standards the standards may not be unreasonable

8v3 Proof of poor performance isa questron of fact. to ber determlned on -

. a balance of probabllltles ‘This can’bé difficult if the employee'’s tasks

_are not capable of precise ‘measurement or evaluation. The burden of
proof lies with the employer and that.is why it is important for the
employer to engage in a process of assessment and apprarsal with the
.employee.. . A : .

8.4. The procedure to be followed by-an employer in processing a
dismissal-for poor work performance is set out in clause 11.

. Dismissals for Incapacity: lli-health orinjury

9.1. Incapacity on the grounds of ill health or injury may be temporaryvor
permanent.

9.2. If an employee is temporarily unable to work in these
circumstances, the employer should investigate the extent of the
incapacity or injury. If the employee is likely to be absent for a time
that is unreasonably long in the circumstances, the employer should
investigate all possible alternatives short of dismissal. When
alternatives are considered, relevant factors might include the nature
of the job, the period of absence, the seriousness of the iliness or
injury and the possibility of securing a temporary replacement for the il
or injured employee.

9.3. In cases of permanent incapacity, the employer should ascertain
the possibility of securing alternative employment, or adapting the
duties or work circumstances of the employee to accommodate the
employee’s disability.

9.4. The degree and cause of incapacity is relevant to the fairness of
any dismissal. In the case of certain kinds of incapacity, for example
alcoholism or drug abuse, counselling and rehabilitation may be
appropriate steps for an employer to consider.

90.5. Particular consideration should be given to employees who are
injured at work or who are incapacitated by work related illness. The
duty on the employer to accommodate the incapacity of the employee
is more onerous in these circumstances.

9.6. Any person determining whether a dismissal arising from ill health
or injury is unfair must consider:




9.6.1. whether the employee is able to perform the work; and
9.6.2. if the employer is: not capable-
“(a) - the extentto which the employee is able to perform the work; . |
" (b) theextent tb_whibh'the employee’s work circumstances might

'be adapted to accommodate disability, .or if this is not - e

. possible, :t;hef_eggtgntftgwhic‘:hthe emp]oyee‘s duties might be

' addpted; and "

TRV

(o). the _au'v‘.a_.-.i,{é‘b_iut;y,_of”ény;'spj:téb-léﬁal‘_t‘érna'tive work.

9.7 “The “’p‘rooe‘dudré-.:;;td',;,be_;';folI'QWéd py-an employer in proces.,é;jihg..s-.;é'

- idisthissal forillthealth or. injury-is set-out in clause 11.. .

10.Incompatibility |

10.1. -Incompatibility results from the. unsuitability of an e_mployée' for
work, and-may be caused by the employee relating poorly with co-
employees, clients or other persons who are important to the
organisation. :

10.2. Incompatibility is a special kind of incapacity: poor work
performance and may constitute a fair reason for termination. The
steps required in clauses 7.2 to 7.8, read with changes required by the
context, apply. In particular the employer must- .

10.2.1. record the incidents of incompatibility that gave rise to
concrete problems or disruption;

10.2.2. wamn and counsel the empldyee before dismissal. This must
include advising the employee of any acceptable conduct, who
has been adversely affected by that conduct and what remedial

action is proposed,

10.3. Before dismissing an employee for incompatibility, the employer
should give the employee a fair opportunity fo —

10.3.1. consider and reply to the allegations of incompatibility;
10.3.2. remove the cause for disharmony; and
10.3.3. propose alternatives fo dismissal.

10.4. The procedure to be followed by an employer in processing a
dismissal for incompatibility is set out in clause 11.

11.Fair procedure

11.4. This procedure applies if an employer is processing a dismissal for
misconduct or incapacity: provided that it may be varied in appropriate
circumstances. It would for example be appropriate to dispense with
a hearing if the action to be taken is implemented with the consent of
the employee concerned. ‘
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11.2.. An investigation should be conducted by the employer to ascertain
whether there are grounds for a hearing to be held.

- 11.3. Ifan enquiry is to be held, the employer must notify the employee of

.‘-ll 4" The émployee ‘is entltled to a reasonable ‘ume to prepare forthe’ SRR
hearlng and to be assisted” at the hearlng by & fellow employee whoi" REE

- the allegations using a form and language that the employee can-"’ S

. reasonably understand.

' may be a trade union representa’uve

i ','”..»11 5. The hearmg 'must be held and ﬂnallsed wrthm a reasonable tlme e
) ancl chaired by a sufﬂCIently senior.and lmpartral represenlatlve from‘.‘ RN

management

ll‘l 6.. The employee must be glven a proper opportunlty at the hearlng to e

respond to the allegations, question any witnesses called by the
employer and to lead witnesses if necessary.

| 'll 7. 'If an employee unreasonably refuses to attend the hearing, the

12.

employer may proceed with the hearing in the absence of the
- employee.
11.8. After the enquiry, the employer should communicate the decision
taken, and preferably furnish the employee with written notification of
that decision.

11.9. A ftrade union official is entitlied to represent a trade union
representative or an employee who is an office-bearer or official of a
trade union at a hearing held under this clause.

11.10. If the employee is dismissed, the employee must be given the
reason for dismissal and notified of the right to refer a dispute
concerning the wrongfulness of the dismissal to the Office of the
L.abour Commissioner.

11.11. In exceptional circumstances, if the employer cannot reasonably be
expected to comply with these guidelines, the employer may dispense
with pre-dismissal procedures.

11.12. Employers should keep records for each employee specifying the
nature- of any disciplinary transgressions, the actions taken by the
employer and the reasons for the actions.

11.13. In cases of collective misconduct, it may be fair to hold a collective
hearing.

Unprotected strikes

12.1. Participation in a strike that does not comply with the provisions of
the Act is serious misconduct that may justify dismissal. The fairness -
of dismissal in these circumstances must be determined in the light of
the facts of the case, including —

12.1.1. the seriousness of the contravention of the Act and attempts
made to comply with it;
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12.1.2. whether the strike was in response to unjustified conduct by

the employer, and whether the strike was the only reasonable

option available to'the employees concerned;
12:1:3. whetherthe parties have m_ad_é- genuine attempts to negotiate -

~ the resolution of the dispute giving.rise to thestrike;

- 12:1.4, the .manner - in. which. ‘the..employees have.. conducted

" themselves during the strike, and, in particular, whether the strike, .-

was- conducted in a peaceful manner or accompanied by violent. ... . ]

s .,"*3pehayiour;;,and,,f_ .

121,50 the impact of thestrike on the employer’s business. e

122 Prior to dismissal the employer must, at’ the. earliest opportun.ity,-_ ‘

make. reasonable attempts to contact a;trade union official to discuss

the course of action it intends to adopt.

123 If dismissals are contemplated, the employer should issue an .
ultimaturn in clear-and unambiguous terms that should state what is
required of the employees and what sanction will be imposed if they
do not comply with the ultimatum. The employees should be allowed
sufficient time to reflect on the ultimatum and respond to it, either by
complying with it or rejecting it.

12.4. If the employer cannot reasonably be expected to extend these
steps to the employees in question the employer may dispense with
- them. . '

12.5. The employer may not discriminate between striking employees by
dismissing or reinstating only some of them without good reason. If
however the reason for the difference in treatment is based on
grounds of participation in strike related misconduct such as picket
violence or malicious damage to property, or other justifiable reasons,
the different treatment may be fair.

13.Retrenchments -

131. A retrenchment means a dismissal arising from a redundancy
caused by the re-organisation of the business or the discontinuance or
reduction of the business for economic, structural, technological or
similar reasons.

132 1t is difficult to define all the circumstances that might legitimately
form the basis of a dismissal for these reasons. As a general rule-

13.2.1. the re-organisation of the business arises from the
restructuring of the business as a result of a number of possible
business related causes -such as the merger of businesses, a
change in the nature of the business, more effective ways of
working, a transfer of the business or part of the business;

13.2.2. economic reasons are those that relate to the financial
management of the enterprise;




- 13.5. The employer should consult the employees to be affected and: thelr..».'“ ok
trade: union, with a genume attempt to achieve consensus. on the e
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13.2.3. technological reasons .refer to the introduction of new
~ technology which affects work_ relationships either by making
existing jobs redundant or by requiring employees to adapt to new
technology, :

_133 Because retrenchment is essehtlally a ‘no fault” drsmlssal and-:
’ because of the adverse effects on the employees affected by it, there. ...

are: partlcular oblrgatlons on an employer, which’ are directed toward . it oo

i gnsuring that all reasonable altérnatives to. dismissal are cahvassed« RN

+and that the employees aretreated farrly

g ‘-1 3 4 An: employer who:intends to retrench must give written notice of. that"‘.-:e::-‘-, LAl e
s “interition to the Labour-Comtiissioner and every employee likely to: be-':-’*-cj L ‘

.affected by.any proposed retrenchment.

. following:

13:5.1.  alternatives to drsmlssals such as transfer to other JObS tay--

off etc;

13.5.2. criteria for selectlng the employees for dismissal such as last-
in-first-out (LIFO), subject to special skills and affirmative action;

13.5.3. steps to minimize the dismissals such as voluntary
retrenchment packages, early retirement etc;

13.5.4. conditions under which dismissals take place, such as the
timing, severance pay etc;

13.5.5. steps to avoid the adverse effects of the dismissals such as
time off to seek work, etc

13.6. In order for this to be effective, the consultation process must
commence as soon as a reduction of the workforce through
retrenchment is contemplated by the employer so that possible
alternatives can be explored. The consultation process should allow
the employee representatives to-

13.6.1. meet and report back to employees;
13.6.2. engage meaningfully with the employer; and

13.6.3. request, receive and consider all relevant information which
must be disclosed by the employer.

13.7. The more urgent the need of the business to respond to the factors

giving rise to any contemplated retrenchment, the more truncated the

- consultation process may be. Urgency should not, however, be

induced by the failure by the employer fo initiate the consultation

process as soon as a reduction of the workforce was contemplated.

The parties who are required to consult must meet as soon and as
frequently as may be practical during the process.

13.8. Selection criteria for retrenchment should be agreed with the
employee representatives, failing which the criteria used by the
employer must be fair and objective. Section 25 of the Employment
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Act provides that the principle, commonly known as ‘first in last out’
should be applied in respect of each category of employee if practical,
provided that the employer must take into account-

13.8.1. the need fo'rthe_effieient operation of the undertaking;.

71382 the ability, experience, skill and occlipational qualifications of

- "e'.aoh'employee affected by the redundancy.

"7 "again hires employees with comparable qualifications, subject to=.... = B
1391the employees havihgj expressed 3 desire to bere—hlred and.

: 13.9:2. ~the re-hiring taking pléoe within 6 m}.oht.h'_vs,of the r,et"r.eneh'm_en’;t-.,'

14, Severénee benefit

14.1 In terms of section 28 of the Employment Act, when an employment
contract terminates for any reason, the employer must pay the
employee a severance benefit at the prescribed rate if the employee
has been continuously employed by the employer for 60 months or
more.

14.2 The employer's obligation to pay severance pay in respect of a
period of continuous employment as outlined in clause 14.1 above
falls away, if the employee or the employee’s dependant or
beneficiary is or will become entitled to a gratuity or pension in respect
of that period of employment.

14.3 An employee can elect to receive the severance pay either at the
conclusion of each period of 60 months® continuous service or on the

termination of employment .

14.4 |f there is a dispute over the amount of severance pay , either the
employer or the employee may in the prescribed manner refer the
dispute to the nearest labour officer to determine the amount payable .

145 If the employer or the employee is dissatisfied with the labour
officers determination, that party may appeal against the
determination in the prescribed manner to the Commissioner . The
Commissioner must then determine the matter, and this determination
is conclusive proof of the amount of severance pay payable.

L : 139Retrenched eﬁj'ple‘yees';ehedld‘:tﬁe éi\’/eh"‘rj'fteferehce':if tl"ie"‘émjp}ieyérf;ﬁ
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Approved: 23/08/02

TRADE DISPUTES ACT
& | | | |

~CODE OF GOOD PRACTICE: COLLECTIVE BARGAINING' -

1 l'rﬂxtro.duc.t‘io.n-.“ i

"1, Collective bargaining is one of the fundamental policies promoted .. - e
by the Tfade Disputes Act. and ihie Trade Unions and Employers!. .-“1 ..

Organisations  Act. It is through the collective regulation -of
employment related matters and the prevention and resolution of
labour disputes that the fundamental aims of the Acts are realised.: '
1.2.  The purpose of this Code is to guide employers and frade unions to ‘
" bargain collectively in an effective manner. It is also a guide to =
" mediators, arbitrators and the courts. :

1.3. The guidelines should be followed and may be departed from only if
there is good reason to do so. Anyone who departs from them must
demonstrate reasons for doing so. The following kinds of reasons may
justify a departure:

1.3.1. the size of the employer For example, an employer with less
than 10 employees would not be expected to enter info a
recognition agreement.

1.3.2. the nature or location of the employer's premises may justify
special rules in respect of organizational rights. For example, there
may have to be special rules regulating trade union access where
the employees reside on the premises.

1.3.3. the nature of the employer’s business. For example, there may
have to be special rules regulating trade union access to high
security premises such as a diamond mine.

[Note that this list is not exhaustive].

1.4. Collective bargaining may take place at workplace or industry level.
This Code covers collective bargaining at both those levels.

2. Recognition generally

2.1. Recognition means that an employer or employers' organisation
recognises a trade union as the collective bargaining agent of all or
some of its employees.

22. A recognised collective bargaining agent engages with the
employer or employers’ organisation with the following objectives:

2.2.1. to represent employees in their dealings with their employer;
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2.2.2. to negotiate and conclude collective labour agreements; and

2.2.3. to prevent and resolve labour disputes.

23. A collective bargaining agent represents the employees in the -
 constitusncy in respect of which it is recognised. This recognised . -

" constituency ‘is called. the bargaining uhit.”A bargaining unit-may -be. "

.. restricted to- the trade union's members or it may be for spedf‘q‘cf" ‘

.. categories of employee. | R

2.4. A trade union ‘must be recognised if it represents more than 25% of " R R
“the employees of the employer or of the industry.-See 'sections 30(4)

dyof .00 0.

"..and 30A.of the, Trade Disputes Act and sections 50 (1) and 50A(

" “the Trade Unions and Employers’ Organisation Act. Nothing inthese T TEd
Acts prevents an .employer from recognising” a trade union=that© T

‘represents less than 25 % of the employees or recognising more than™"~ "

" one.union in a workplace or in an industry.

'2.5.- " An employer is not.obliged to recognise a trade union in respect of

employees who are members of senior management ie managers who

are responsible for determining policy and who represent the employer

in negotiations. N
2 6. Ifatrade union is recognised-

2 6.1. the trade union is entitied to organisational rights and to the
disclosure of information; and

2.6.2. both the trade union and the employer (or employers’
organisation) are obliged to bargain in good faith with each other.

. Process of applying for recognition at the workplace
31 Atrade union may, in terms of section 30 of the Trade Disputes Act ‘

and section 50 of the Trade Unions and Employers’ Organisations Act,
request an employer to recognise it as a collective bargaining agent.
To do this, it must fill.in the prescribed form and serve the completed
form on the employer and a copy on the Commissioner.

3.2. Inits application, the union should-

3.2.1. describe the bargaining unit taking into account the factors
referred in clause 5; and

3.2.2. provide documentary proof that it is representative. This may be
done by the submission of signed authorisations to deduct frade
union dues, documentary proof of membership or by a petition
signed by employees.

3.3. The employer must respond within 30 days of receipt of the request
by notifying the trade union in the prescribed form if it is prepared to
recognise the union. The employer may only refuse to recognise the
union on one or more of the following grounds:

3.3.1. the union does not repfesent at least one quarter of its
employees; '
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3.3.2.. the Industrial Court has authorised the withdrawal of recognition
and the period contemplated in the order has not expired;.

3.3.3. the employees that the union seeks to represent are members
.of senior management : .

. --=3.4. ‘I the employer fails to agree to recognlse the union wrthm ‘30 days, - el
~the union may refér a dispute to the Commissioner by completing the -
presorlbed form and serving a -copy: on the employer The oo

Commrssroner must. refer the dispute-tc mediation. -

: »;.3.:-5. If the dispute rerhains urresolved after 30 days of the referral any- L R
- party'may refer the. drspute to the Industrial Court for determination. . T s
the dispute concerns .the representatlveness of the union, the - =

Industrial Court may drrect the médiator to conduct a ballot.. The:
Industrial Court- may, in its determination, order the employer
concerned to recognise the union. : '

. Process of app'ly—ing for re‘cegnitior‘rat industry level.

4.1. For the purposes of this clause, a trade union includes two or more
unions acting jointly. See section 30B(1) of the Trade Disputes Act.

4.2. A trade union may apply for the establishment of a joint industrial
council under section 30B of the Trade Disputes Act if it represents at
least one quarter of the employees in the industry. The application
must be in accordance with the prescribed form and served on the
Commissioner.

4.3. On receipt of the application, the Commissioner must call for
representations by notice in the Government Gazette. After
considering the representations, the Commissioner must call a
meeting of all interested organisations and attempt to facilitate the
establishment of a joint industrial council.

4.4. If a council is established, the parties must take the provisions of
section 30D(4) of the Trade Disputes Act and the model joint mdustrral
‘council constitution into consideration.

4.5, If the interested organisations do not agree to establish a council,
the Commissioner must determine whether the union represents at
least one quarter of the employees in the industry. In order to do this,
the Commissioner may -

4.5.1. scrutinise signed authorisations to deduct membership dues, the
union’s membership records or other documentation; or

4.5.2. conduct a ballot, in part of or the whole of the industry.

4.6. If a council is not established and if the Commissioner is satisfied
that the union represents at least one quarter of the employees
concerned, the Commissioner must issue a certificate certifying that
the union is a recognised trade union in the industry.
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4.7. Ifa trade union is recognised in an industry-

. 4.7.1. the trade union and the employer organisation in that industry
.. .must bargain in good faith with each other; and . N
472, any employer in.the industry, not belonging fo the employers’ - . ..

. - organisation and the trade union rnust bargain in good faith with . .. .~

Lo Deterrination of abargaining-unit P S Pt

~the workplace or. at industry fevel, the issue of which ‘employees the . =~ .=
union is to represent in collective bargaining inevitably arises. Different o

~ considerations arise in recognition at the level of the workplace and at
industry level. ' -

5.1, When recognising & trade ‘Uniori as a ‘collective bargaining agent in’ .

5.2. If an employer has to recognise two or more trade unions in a
workplace, which it may have to do given the statutory threshold of
25% of the employees, the following options are open to the parties:

5.2.1. the trade unions may, by agreement, be recognised jointly in
respect of the same appropriate bargaining unit;

522 if the trade unions represent different interests within the
workplace, they may be recognised in respect of different
bargaining units; or

5.2 3. each trade union may be recognised in respect of its members
only.

5.3 It is possible for an employer to have more than one bargaining unit
within the same workplace, although this is not common. For
example, there may be separate bargaining units for professional and
non-professional employees. For example there may be two bargaining
units in an academic institution, one for teachers and another for
support staff. '

54 A bargaining unit may not include all employees. Senior
managers who are responsible for determining policy and representing
the employer in negotiations with a union are excluded from a
bargaining unit. See sections 30(5) and 30B(11) of the Trade Disputes
Act. The reason for this is to avoid conflicts of interests and to ensure
that there are employees to represent management's interests in the
workplace and deal with the trade union.

55 The following factors are identified to assist unions, employers,
mediators, arbitrators and the courts in determining an appropriate
bargaining unit. These factors are not exhaustive and include the
following:

5.5.1 the wishes of the parties;
5.5.2 the bargaining history of the parties.
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5.5.3 the extent of union organisation at the employer and in industry
generally,

5.5.4 employee similarity of interest. If the employees in the

bargaining unit share the same interests, for example similar:” . .= -~
terms. of employment or srmllar condrtlons of work that pomts to a .

smgle bargamlng unit;

‘ 555 the geograph/c /ocat/on of z‘he emp/oyer For example if an »

RN 5 5 6 “the naz‘ure of z‘he employers busmess and its organ/saz‘/ona/ and’~ d e

5.6

5.7

. employer has several separate places of work close togethier, that:' - -

. points to. a-single unit. But if the places of work are far away. from-zz.v:_ﬂ‘ RN
. -each other or in different towns that pomts to separate bargarmng, R

unlts

" decision-making structure. For example, if there are separate
workplaces and the terms and conditions are left to the discretion .
of the managers of those workplaces, that points to separate
bargaining units. If, however, the decisions are made at head
office, that points to a single unit; and :

5.5.7 the different functions or processes of the employer and .the
degree of their integration.

A single factor is seldom definitive. A factor points to a certain
conclusion rather than determining it. For example, a retail employer
may have shops in different towns. The fact that they are in different
towns points to separate units but the fact that the employees share
similar terms and conditions of employment and the fact that the
decisions concerning pay and conditions is made at head office may
point more strongly in the other direction.

If a joint industrial council is established or a trade union is
recognised in an industry, the parties must agree on an appropriate
bargaining unit for the industry, failing which the courts must determine
the bargaining unit. The following kinds of factors should be taken into
account:-

5.7.1 the wishes of the parties;
5.7.2 the extent of union organisation in the industry;
5.7.3 employee similarity of interest.

6. Bargaining matters

6.1.

Sections 50(2) and 50A(6) of the Trade Unions and Employers’
Organisations Act require recognised trade unions and employers or
employer organisations to bargain in good faith on various matters.
These sections describe the scope of compulsory collective
bargaining. They are-

6.1.1. remuneration and other terms and conditions of employment;
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6.1.2. employment benefits;

6.1.3. employment policies concerning the recruitment, appointment,
training, transfer, promotion, suspension, discipline and dismissal

~ of employees;and- - Lo
6.1.4. the collective bavr'g:a‘ihih'g telationship including—.

(a).organisational rights; N
(b)}negotiation and dispute prqqédqfl'e’sfjl_ S

* " (c)grievance, disciplinary 'and “fermiriation  of - employment’ ... -

- procedurgs;and 0

3 6.1.5.. any other :a‘g'reéd-matter.; R

6.2. Terms and conditions ofemp‘loi/m'efht mclude—
6.2.1. the terms normally stated or implied in a contract of employment -
_such.as hours of work, leave, duration, notice periods etc;
6.2.2. the conditions normally associated with employment such as
rules regulating behaviour in the workplace, canteen facilities,
health and safety etc. ‘

6.3. It should be noted that scope of collective bargaining is dynamic..
Trade unions engage on a much wider range of issues than in the
past. Modern collective labour agreements contain a much wider
‘range of issues than their predecessors. The fact that certain issues
have historically not been the subject of collective bargaining does not
mean that they should on that ground alone be excluded from
collective bargaining in the future. The concepts of remuneration,
terms and conditions of employment, employment benefits and
collective bargaining relationships are not tied to a specific content.

6.4. It should however also be noted that the greater involvement of the
trade union in employer decisions that affect employees carries with it
the additional responsibilities of co-operation and confidentiality.

6.5. There are some operational and managerial decision-making
powers of the employer that do not fall within the scope of collective
bargaining. For example specific decisions such as the introduction of
a new product or service, the investment decisions, distributions to
share holders, the closing down of a product line or service or the
introduction of new technology. A collective agreement, however,
dealing with the procedure for the introduction of new technology or an
agreement on retrenchment flowing from a closure or new technology
falls within the scope of collective bargaining.

7. Duty to bargain in good faith

7.1. Bargaining in good faith requires the parties to explore issues with
an open mind and with the intention to reach an agreement.

7.2.  The following conduct is consistent with bargaining in good faith: |
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7.2.1. respect for the representatives of the parties;

~7.2.2. preparing for negotiations in advance, which-entails developing
* proposals and securing mandates for those proposals;- .

' 7.2.3. retaining ‘consistent representation .during the negotiation .

o pro‘Cess;Unless there are good reasons for not doing so;
L T24. attendmg meetings timeously; o
A.2.5: tmgti'vé{’gi_pg‘any_;proppsals_:mad‘e.;

- 7.2:8:~considering - proposals made by the other - party  and, it not: s

:acc_epted;:‘mot,iv_ating‘why they are not accepted.

7.3. ° While parties cannot be compelled to reach agreement, conduct--. " - S
" which leads to an inference that the party concerned has no genuine
- desire to reach agreement may constitute bargaining in bad faith, - -
Bargaining in bad faith.may-be inferred from the following conduct:-. . - -

7.3.1. making grossly unreasonable demands;
7.3.2. refusing, without good reason, to make concessions;

7.3.3. refusing to disclose relevant information that is reasonably
required for collective bargaining;

7.3.4. being insultihg, derogatory or abusive in negotiations;
7.3.5. delaying negotiations unnecessarily;
7.3.6. imposing unreasonable conditions for negotiations to proceed;

7.3.7. by-passing the representatives of the parties in the collective
bargaining process (for example, if management makes offers
directly to employees during the collective bargaining process and
prior to the process being exhausted);

7.3.8. engaging in unilateral action such as the unilateral alteration of
terms and conditions or industrial action before negotiations have
been exhausted.

7.4. The duty to bargain in good faith ends at deadlock. Deadlock is
reached once negotiations are exhausted. Negotiations are exhausted
if both parties agree or one party declares deadlock after-

7.4.1. that party has génuinely sought to reach agreement but failed to
do so after a reasonable period;

7.4.2. the other party conducts itself in a manner from which it may be
inferred that it no longer wishes to bargain. For example if a party
walks out of negotiations;

7.4.3. the other party bargains in bad faith.

7.5. A party that bargains in bad faith may not rely on its own conduct to
terminate the bargaining process and declare deadlock. In other words
if the innocent party does not declare a deadlock, the defaulting party
may not implement its proposals or engage in industrial action.
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7.6. Any party in the bargaining process may refer a dispute concerning
a failure to bargain in good faith to the Commissioner in accordance

~ with section 5 of the Trade Disputes Act. The Commissioner must then

refer the dispute to mediation.

7.7. . If.the dispute is not settled through .medi_avtiQnA, theidisﬂphte{may Bs ', ,

. referred to the Industrial Court for determination.

5. Organisationa ights of ecognised trade umlons L .
e In terms_of segtion 50C Of the Trade
Lo Unions and Employers’ Organisations Act, fo grant a recognised trade ©

" union, whether recognised at the level of the workplace or industry, the
following organisational right_s':’_' T s

8.1.1.. access to its premises for an authorised union representative 1o

" recruit members, hold meetings and represent members;

- 8.1.2. deduct union dues and levies on the written authorisation of an'
employee; and '

8.1.3. recognise union representatives appointed by the union from
amongst its employees in respect of grievances, discipline and
termination of employment.

8.2. A recognised trade union and employer should first attempt 1o
conclude a collective labour agreement to regulate the manner in
which the organisational rights referred are to be exercised.

8.3. An employer may impose reasonable limits on the frequency, time
and place of access by authorised union representatives to its
business, and may impose reasonable limits on the number of union
representatives to be appointed from its employees to represent union
members. An employer may also impose a levy of up to 5 % of the
union subscriptions, for giving effect to the deductions.

8.4. The election of union representatives by employees may take place
during working hours, but the employer may place reasonable
limitations on the place and time for these elections.

8.5. |If a dispute arises over organisational rights, either party may refer
the dispute to the Commissioner in terms of section 5 of the Trade
Disputes Act. The Commissioner must refer the dispute for
mediation. If the dispute is not settled, any party may refer the dispute
to the Industrial Court for determination.

86 The trade union should ensure-

8.6.1 that shop stewards, officials or other representatives are
duly authorised to act on behalf of the trade union and their
powers, duties and authority are clearly defined;

8.6.2 management is notified of the union’s duly authorised
shop stewards, officials or representatives and their authority
and power, and any changes in appointments;
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8.6.3 that shop stewards officials or other representatives are
issued with written credentials setting out their period of office,
‘the work group represented, and a brief statement of their

powers and functions within the union, including any authorlty to» :

j ‘ call for lndustrlal action,

8.6. 4 ‘that shop stewards off|C|als or other representatlves are:

properly tramed and fully understand therr role and functron

8 6.5 - establrsh procedures for the electron and appointment of .-
shop stewards, officials or- representatlves to ensure the- varled e

lnterests of members are takén into Consrderatron

87 ‘Management should allow shop stewards access to facilities to
enable them to carry out their functions. These faorlrtles may include-

8.7.1 access to their members subject to the permission of the

appropriate managers or supervisors which should not be -

unreasonably withheld;

8.7.2 the maintenance of full pay while carrying out their
functions as employee representatives;

8.7.3 lists of newly engaged employees;

8.7.4 . reasonable access to an office, telephone, the use of
company notice boards and other faciliies on terms and
conditions as may be negotiated.

"8.8 It is in the interests of both management and unions that shop
stewards, officials and other employee representatives are properly
trained.

8.9 Management and unions therefore should-

8.9.1 review the type of training required, to ensure appropriate
training;

8.9.2 agree on arrangements for time off for training with, or
without pay;

8.9.3 jointly train them in procedures for consultation,
communication and the handling of grievances and disputes.
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9. Disclosure of Information

9.1. An employer is required, subject to Section 50 D of the Trade

Unioris and Employers' Organisations ‘Act to disclose to a recognised

trade union all the relevant information that is reasonably required to -
allow the union to represent its members in’ consultations .and .

',,c_oll;eci:;ti,\?-e.,b"{aﬁrjggi:ﬁ_ing'_‘fv\/i.th:jc‘he_emp‘loy_ef;. o

. theer ployer and its Tawyers (attorney/client privilege).

' 9.2.2. the employer cannot disclose without contravening a prohibition

imposed on the employer by any law or order of court;

9.2;3.' is confidential and, if disclosed, may cause material harm to an ,

employee or the employer; or

9.2.4. is an employee’s personal information, unless the employee
consents to the disclosure of that information.

9.3. The purpose of disclosure is to make the negofiation or Consultatioh :

process as rational as possible, to ensure good faith during bargaining
and to develop trust between the bargaining parties. Parties should
have the information to formulate reasonable demands or responses,
and to arrive at a realistic settlement.

9:4. As a general rule, the employer is obliged only to disclose
information that is relevant.  Information is generally relevant if it is
likely to influence a party’s views on a matter being discussed. For
example, if during wage negotiations the employer states that it can
afford the increase proposed by the union but will not agree to the
demand, the disclosure of the employer's financial affairs may not be
relevant. If however the employer claims that it cannot afford the
proposed increase, the employer's financial records become relevant.

9.5. It is not possible to list all the items that should be disclosed in all
circumstances. The following items are examples of the kind of
information that may be relevant in negotiations:

9.5.1. remuneration and benefits issues: reward policies and systems;
job evaluation systems and grading criteria; earnings according o

grade, department, workplace, sex, race, casual workers etc,
giving if appropriate the distributions and make-up of remuneration

showing any additions to the basic rate; the total wage bill; details
of fringe benefits and total labour costs.

9.5.2. conditions of service issues: policies on recruitment,
redeployment, redundancy, training, affirmative  action, and
promotion; appraisal systems; health, welfare and safety matters;

9.5.3. performance issues: productivity and efficiency records; savings
from increased productivity and output; return on capital invested,;
sales and state of order book;

>9'.2.  An employer.is'not required to diéClb_éé information that - n
.’ '.;‘Q.,,,"Z'.ﬂ".""ié,f‘légélly‘pr‘iyjilfegédj. ‘For example, the correspondence between: . Lol
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9.7.

9.8.

9.9.
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0.5.4. labour force issues: numbers employed analysed according to
grade, department, location, age, sex, race or any other
appropriate criterion; labour turnover; absenteeism; overtime;

short-time; lay-offs; planned changes in work methods, materials, -
equipment or organrsatron avallable manpower plans investment

. plans. _ , .
. 9.5:5. “ability- to pay issues: cost structures ‘gross and net proﬂts

" sources of earnings; assets; liabilities;. allocation of profrts detarls»r,».-tr,’;vb
of government-financial assistance; transfer pnces loans to parent Lo

or subsrdrary oompanres and rnterest oharged

These examples ‘are :not intended- o represent a oheokhs’r of-_»-
rnforma’rron that must be provided in -all negotratlons Nor are they - - .

meant to be an exhaustive list of types of information that may be
disclosed - other items may be relevant in particular negotiations.

* Confidential information is information that the employer regards as
confidential in order to protect its interests or the interests of those
associated with its business such. as its employees, customers,
suppliers, investors etc. But the information must not just be
confidential. It must also be information, if disclosed, that may cause
.material harm to an employee or the employer. Material harm may
occur if the disclosure of confidential information may lead to, for
example-

9.7.1. the employer losing customers to competitors;
9.7.2. suppliers refusing to supply necessary matetrials or services;
9.7.3. banks refusing to grant loans; or

9.7.4. the employer not being able to raise funds to finance the
business.

Private personal information may include information found in an
employee's employment file. This information may include information
concerning the employee's financial circumstances, marital
circumstances, criminal record or health (HIV/AIDS or alcoholism).
This kind of information is private and personal. The employer may not
disclose it unless the employee consents or an arbitrator or court
requires it to do so.

Trade unions should identify and request information in advance of
negotiations, if practical. In order to avoid misunderstandings and
cause unnecessary delays, trade unions shouid-

1 9.9.1. frame their requests for information in writing and as precisely

as possible.

9.9.2. include motivation for the information taking into account the
matters raised in this Code;

9.9.3. give the employer sufficient time to prepare and submit the
information requested taking into account whether or not there is
likely to be a dispute over disclosure. :
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9.10. Any dispute over the disclosure of information should be referred to
the Commissioner under section 5 of the Trade Disputes Act. The

~ Commissioner must refer that dispute for mediation. If the dispute is '
not settled, any party may refer the dispute to the Industrial Court for ="

. determination... - .

-~ 40.Dufties’ of fair representation -

bargaining unit fairly. -

10.2. - The duty of‘fair_’representatio_n imposes the following duties on a
. recognised. trade. union in respect of employees within the bargaining -

unit who are not members of the union:
10.2.1. the union cannot refuse to represent non-union members;

10.2.2. th_e union may not discriminate against non-union members;
and :

10.2.3. the union may not enter into collective labour Aagreements that
favour its members at the expense of non-union members.

10.3 As a consequence of a duty of fair representation imposed on a
recognised trade union, the union and the employer may agree to
implement an agency shop agreement within a recognised bargaining
unit, in terms of which employees within that unit who are not members
of the union may be obliged in terms of their contracts of employment
to pay an agency fee. This agency fee must-

10.3.1  be not more than the union membership fees payable;

10.3.2 only be applicable in respect of employees within the
bargaining unit who are eligible for union membership but who
elect not to be union members;

10.3.3 be paid into a separate bank account, administered as agreed
between the trade union and the employer, and used only for
socio-economic interests of employees (e.g. training)

11.Withdrawal of recognition at the workplace or at Industry Level

11.1. An employer or an employer's organisation may apply to the
Industrial Court for an order authorising the withdrawal of recognition
of a trade union at workplace and/or indusiry level, on the following

grounds:

11.1.1. the union no longer represents one quarter of the employees
concerned,

44.1.2. the union refuses fo negotiate in good faith with the employer;

{0.4. The duty to. bargain .in.good faiih places ‘a responsibilty on a' .
. . recognised trade union o represent employeés within the recognised. SRR
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11.1.3. the union refuses or fails to comply with an arbitration award
or an order of the Industrial Court;

- 11.1.4. the union has vmaterially breached a collective labour
- agreement  concluded with -.'an employer or employer’-s ‘
organisation. o . i

11 2. The representrvrty of a trade umon may be challenged at |ndustry S
leve! only— ,

11 2.1. - one year after the. Commrssroner certrﬂed the unron as a’
» recognlsed union in the industry m ‘terms of section 30B(6) of the
Trade Drsputes Act; or

T e 11 2 2. one year after any prewous appllcatron in- terms of sec’uon “ RRCEE
T e "iff’f *" "30C of that Act to withdraw ‘the union’s-recognition- of'grounds of —
representivity. S

-11.3. An employer or employer's organisation seeking to withdraw the
‘recognition of a trade union must serve a copy of the application in the
prescribed form on the Commissioner for mediation after having
served it on the union concerned. The application must also be
-served on the Labour Advisory Board. ~

11.4. If the dispute remains unresolved after mediation, the employer or
employer's organisation may refer the dispute to the Industrial Court
for determination. _




83

Approved: 23/08/02

CODE OF GOOD PRACTICE: STRIKES AND LOCKOUTS" |

TRADE DISPUTES ACT

"1, Introduction -

2.1

2.2

2.3

2.4

1.1  The Code-is, intended  to pv,_roy,\'/id'é_p}r'a_c’[.ic:aI'guidanoe on strikes - PN
. .and lockouts. The guidelines sholild be followed. They may be . .
- .. departed from only if there is good reason for'doing so.

I e : .

Matters in respect of which a strike or lockout is permissible - |

- The su‘b]ebt ‘métter of a pfqtectéd strike or lockout is limited to‘-

interest disputes only. Note that it is not permissible to strike or
lockout in respect of disputes of interest in an essential service.
Those disputes must be referred to compulsory arbitration.

An interest dispute is defined in the Act. It means a trade
dispute between an employer or an employers' organisation on
the one hand and employees or a trade union on the other but
excludes disputes that the Act requires to be resolved by
adjudication, which are commonly known as ‘disputes of right’.

A dispute of right may be described as a dispute arising from the
breach or contravention of a law, contract of employment or
collective agreement. A dispute of interest on the other hand is a
dispute which cannot be resolved through enforcing legal rights.
The distinction can be demonstrated by an example. If an

employer pays an employee less than the agreed rate, a dispute

over that underpayment is a dispute of right that may be referred
to adjudication. If an employer refuses to increase the agreed
rate, a dispute over that refusal is a dispute of interest and may
be resolved through industrial action. There are exceptions to
this approach to interest disputes - €.g. disputes of interest that
are referred to arbitration in essential services or by agreement.

The following may be examples of a dispute of interest.

2.4.1 a dispute over what next year's wages are going to be;

2.4.2 a dispute over a new collective agreement or the renewal
of an expired agreement;
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2.4.3 a dispute over shorter working hours or higher overtime
rates;

244 a dispute over a new retrenchment procedure or
" recruitment policy;

{Stri.ke"s ,and Iock'outs are prohibited if ;-

P 5.-“'2'L5.1”:.-:€the strike or lookout is in breach of the provrsrons of the; T

- .Act or any agreed procedure or

"0.5.2% *|n breach of a peace clause in a collectlve agreement or
.2.5.3. the employees are engaged in an essential service; or.

2.54 the subject matter of the strike is not a trade dispute, is
" regulated by a collective agreement or is required to be.

referred to arbitration or the Industrial Court in terms of
this Act; or

2.5.5 the parties to the dispute have agreed to refer that dispute
{o arbitration.

Procedural requirements for a protected strike or lockout

3.1

3.2

3.3

3.4

The dispute must concern an interest dispute and be referred to
the Office of the Commissioner of Labour.

The Commissioner must appoint a mediator and determine the
date, time and place for the first mediation meeting.

The mediator must attempt to resolve at one or more meetings
within 30 days from the date of referral of the dispute and -:

3.3.1 if successful, the mediator must assist the parties to
' record the settlement in a written agreement;

3.3.2 if there are no prospects of settlement, the mediator must
seek to reach agreement on the rules to regulate the
strike or lockout;

3.3.3 if the parties do not agree on rules to regulate the strike
or lockout, the mediator must determine them in
accordance with this Code;

A 30 day mediation period is set aside for the dispute to be
resolved. A mediator, however, may certify that the dispute is
unresolved within that period, if satisfied that there are no
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3.6

3.7

3.8

3.9

3.10

3.1
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prospects of settlement. The period may also be lengthened by
30 days if the party referring the dispute fails to attend a
mediation meeting. The period may also be shortened to the

" date of a mediation meeting if the other party fails to attend.:

At least 48 hours notice of the commencemént of the stfike"or

lockout must be given .in the prescribed . form to the .

Commissioner and the other parties to the dispute:* The notice

must state the date and time of. the industrial action.  The

pU‘rposé of the notice is to enable the other party to prepare-for =~

. ““the proposed industrial action and "in"“the case of a. strike, to., L
" ansure that the employer has the opportunity to shut down the.

business without unnecessary harm being done toit. '

The strike or lockout must commence within a reasonable-period
* after the stated time and date. If the industrial action does not
commence at the stated time and date, a fresh notice must be

given. If the intended strike or lockout is to be intermittent, the

notice must include the dates and times of each stoppage. .

Substantial compliance with the requirements of this clause will

be sufficient, in deciding whether the industrial action

commenced at the time and date specified in the notice.

If a strike or lockout is suspended and the employees return to
work, a fresh notice must be given if the strike or lockout is
resumed. That notice must state the date ~and time of the
resumption of the industrial action.

The notice may be given before the mediation period has
expired, provided that the strike or lockout commences after the

expiry of that period.

Once the abovementioned procedural requirements have been
complied with, either party to the dispute may commence
industrial action. In other words a trade union may strike in
respect of a dispute referred by the employer and an employer
may lockout in respect of a dispute referred by the employees,
provided the party initiating industrial action has given the
required notice to the other party.

Notwithstanding having certified that a dispute has not been

resolved, a mediator retains jurisdiction over the dispute until the

dispute is settled and must continue if possible to try and settle
the dispute by mediation.

It is possible to have a strike and a lockout at the same time. If
the employees engage in a partial stoppage, the employer may
institute a total lockout in response after giving the required
‘notice.
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Consequences of a protected strike '

4.1

g

43

4.4

A person does not commit a delict or a breach of contract by
taking part..in-a protected strike or lockout, and no civil legal
proceedings .may. -be -instituted as a result. This does not

. however include-any: unlawful or wrongful conduct in furtherance L
- of a protected strlke or lockout :

.:,.-.;An employee who takes part in-a protected strike may not be L
, . dismissed-for domg $0. An employee who is subject to a lockout "o
may not be: dismissed for not.giving in to the lockout. This does .. -

not- preclude the employer from dismissing an employee during
a strike or lockout for serious -misconduct such as picket
violence. . :

An employer is not obliged o remunerate an employee for

services that an employee does not render during a strike or
- protected lockout.. :

an employee, member or official of a trade union may participate
in a picket in accordance with the Act and any Code of Good
Practice governing picketing.

Rules regulating the conduct of strikes and locko_uts

5.1

5.2

The mediator appointed to resolve the interest dispute, must try
and reach agreement on rules to regulate the conduct of strikes
and lockouts if the dispute is not resolved through mediation. If
no agreement is reached on the rules, the mediator must
determine these rules. A strike or lockout in breach of those
rules renders it unprotected industrial action.

These rules must address the following:
5.2.1 the conduct of any strike ballot required;

5.2.2 the actual notice of the commencement of the strike or
lockout;

5.2.3 the use of replacement labour during the strike or lockout;
5.2.4 picketing;
5.2.5 places, times and conditions for strikers or locked out

employees to assemble on the premises during the strike
or lockout;




.7 Y529 scommitiment 1o take steps to.erisure compliance withthe -, L oy o o
©u 7 provisions of the Act-and the rules; . L

5.3

54
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. 5.2.6 an expedited procedure for dealing with disputes arising

from the conduct of the parties during the strike or
lockout;

,'5..2.7" appointment of representatives responsibvle for ensuring

~ compliance with rules; -

";’fff'v5”-:21’8" - security of the employer"s p'remises:dufihg the strikelltlﬁrﬂ P

i lgckout; S

" 5210 the mediation process during the strike or lockout.

If no agreement is reached on the rules; the mediator must

determine the rules but may not in doing so-

'5.3.4 restrict the rights and protections given in the Act. For

example, the mediator may not prescribe the form that a
strike may take (ie a go slow) but may require notice of
any change in form (from a go slow to a total stoppage);

532 deviate from what the parties themselves have agreed
during the mediation or in a collective agreement.

An employer may not employ replacement labour in a protected
strike or lockout and a trade union may not picket the premises
of the employer during a protected strike or lockout-

5.4.1 if the parties have concluded an agreement on the
provision of a minimum service during the strike or

lockout; or

54.2 if nominimum service agreement is concluded, for 14
days after the commencement of the strike or lockout;

6. Dismissal of strikers

6.1

6.2

|t is wrongful to dismiss a striker engaged in a protected strike.

This protection against dismissal does not extend to strike
related misconduct such as picket line violence, malicious
damage to property etc. The ordinary rules relating to dismissal
for misconduct will apply to an employee charged with this kind
of misconduct.

It may be fair to dismiss a striker engaged in an unprotected
strike. The fairess of the dismissal depends on a number of
factors. Those are specifically dealt with in the Code of Good
Practice: Termination of employment.
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.,

TRADE DISPUTES ACT
.CO‘D'E‘OF GOOD PRACTICE: PICKETING |
lntroductlon » -

1:1  This Code prov1des guldance by summarlzmg some . of the.:

‘provisions of the law and provndmg guidelines on good.practice. If there. ,
“is_any. conflict between the provisions of any leglslat»on and thls Code, .+ v

the provnsnons of the legislation must prevall

1.2 Section 13(1) of the Cons‘ututlon recognises the rlght of assembly.

This right is given effect to by section 54 (1) of the Trade Unions and

 Employers’ Organisations Act and section 36 (4) of the Trade Disputes
Act. - :

4.3 This Code of Good Practice is intended to provide practical guidance

on picketing in support of a protected strike. The Code seeks to guide
the exercise of this right and to assist employers, employees and their
organizations agree picketing rules and to assist mediators in
determining them.

Summary of the Law

2.1. Section 36 (4) of the Trade Disputes Act provides for the right of any
employee, member or officer of a trade union to picket in furtherance of
a protected strike for the purpose of peacefully communicating
information and persuading any person not to work for, or to contract
with, the employer party to the dispute.

2.2. _There are limitations to the exercise of this right. A picket may not
be attended by such numbers or conducted in a manner likely to
intimidate any person, obstruct the entrance or exits of any premises,
or lead to a breach of the peace. It is a crime to conduct a picket in this

way.

2.3. Section 55 of the Trade Unions and Employers’ Organisations Act
specifically describes the kind of conduct that constitutes intimidation.
This conduct includes-

2.3.1. the use of violence against any person, spouse or child;
2.3.2. the damage to property;
2.3.3. the persistent following of a person;

2.3.4. the hiding of any tools, clothes or any other property or hindering
the use of those tools, clothes or property;




89

2.3.5. the watching or besetting of any place where a person resides,
works or carries on business or happens to be; or

2.3.6. the following of a person in a disorderly manner.

. 24. The ordinary laws regulating the right df assembly do not apply to a

picket in furtherance of a trade dispute. A picket for purposes other

than to demonstrate in furtherance of a trade dispute is not protected .
by: the Act, “and ftheifla\?vfu‘lne'ss ofi-that picket or demonstratioir'i',_rwill\'

- dépend on compliance with-other:laws, including the common.Jaw,. -
-+ miinicipal by-laws ‘and any-applicable ‘statutes: regulating the right of .. ~.0 .7 o

rggsembly. A |
25 Section 35(4) of the Trade Disputes Act limits the right to picket in
furtherance of a protected strike or lock-out if- '

2.5.1. the parties have concluded an agreement on the proviéioh of a A
minimum service during the strike or lockout; or

2.5.2. if no agreement is concluded, for 14 days after the
 commencement of the strike or lockout.

. Picketing rules

31. |fthe mediator assigned to mediate a dispute of interest in terms of
section 5(5) of the Trade Disputes Act fails to settle the dispute, the
_mediator must try and assist the parties to reach agreement on rules to
regulate the conduct of the strike or lockout including picketing rules.

3.2. If the mediator fails to secure an agreement on picketing rules, the
mediator must determine those rules in accordance with these

guidelines.

3.3. The following matters should be addressed in any agreed or
determined picketing rules: '

3.3.1. trade union authorisation of the picket;

3.3.2. the notice of the commencement of the picket and the place,
time and the extent of the picket;

33.3. the nature of the conduct in the picket (ie a commitment not to
engage in violence);

33 4. the number of picketers and their location;

3.3.5. the modes of communication between marshals and employers
and any other relevant parties;

3.3.6. access to the employer's premises for purposes other than
picketing e.g. access to toilets, the use of telephones, etc.
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3.4. The following specific factors should apply in the determining the
locality of the picket and whether it should take place at or near the

employer's premises:

" 3 4, 1 the nature of the workplace eg. a shop, a faotory, a mine etc;

' "53 4 . the partlcular S|tuatlon of the workplace eg. distance from place - .
“to which, pub[tc has.’ aooess Ilvmg aocommoda’uon sntuated on':. K

employer premlses eto

3 3 4 3 the number of. employees taklng part |n the plee’E mSlde the:’

employers premises; .
3.4 4 the areas deelgnated for the ploket
" ' 3.4.5." time and duration of the ploket
3. 4 6. the proposed movement of persons parhcnpa’ung in the, plcket

3.4.7. the proposals by the trade union to exercise control over the -
. picket; and .

3.4.8. the anticipated conduct of the picketers.

4. Conduct during the picket

4.1. The registered trade union should appoint a convenor to oversee
the picket. The convenor should be a member or an official of the trade
union. The union should notify the employer of the name and contact
details of the convenor. That person should have, at all times, a copy
of the Trade Disputes Act and the Trade Unions and Employers’
Organisations Act, a copy of this Code, any collective agreement or
rules regulating pickets and a copy of the union authorisaton of the
picket. These documents are important for the purposes of persuading
the persons participating in the picket to comply with the law. These
documents may also be important to establish the lawfulness and the
protected nature of the picket to the employer, the public and the
police.

4.2. The employer should, on receipt of the notification, provide the
convenor with the name, address and telephone number of the person
appointed by the employer to represent it in any dealings arising from
the picket.

4.3. The registered trade union should appoint picket marshals to
monitor the picket. They should have the telephone numbers of the
convenor, the trade union office and any persons appointed to oversee
the picket, in the absence of the convenor. The marshals should be
readily identifiable as marshals. The trade union should instruct the
marshals on the law, any agreed picketing rules or where no agreed
rules exist, any picketing rules that have been stipulated by a mediator,
this Code and the steps to be taken to ensure that the picket is
conducted peacefully.
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4.4. Although the picket may be held in‘a public place, the picket may
not interfere with the constitutional rights of other persons.

4.5. The picketers should conduct themselves in a peaceful, unarmed
and lawful manner. Subject to any agreement or rules, they may-

4,51, carry placards; |
: 4.52; chantslogans;and ™~ =& " v
4538, ‘sing and-dance. " SR

 46.  Picketers may not -

0 4.6.15 physically bfeventfner“nbers Aof. thé'bﬂblié;'; ihc!udﬁng CUétOh’[Bl’S, B :
.. other employees and service providers, from gaining access toor

leaving the employer's premises; |
4.6.2. commit any action which may lead to a breach of the peace or

be unlawful, incil.iding but not limited o any action which is, or may -

- be perceived to be violent or intimidating. -

. Role of the police

5.1. As a general rule, the police should not be seen in an area where a
picket is held. Police should only become visible if there is a
reasonable apprehension of a breach of the peace or law, and
particularly if there is violence anticipated. '

592 |tis not the function of the police to take any view of the merits of
the dispute giving rise to a strike or a lock-out. They have a general
duty to uphold the law and may take reasonable measures to keep the
peace whether on the picket line or elsewhere.

5.3. The police have no responsibility for enforcing labour legislation.
For example, an employer should not require the police to help in
identifying picketers against whom it wishes to seek an order from the
Industrial Court.

5.4. The police have the responsibility to enforce the criminal law. They
may arrest picketers for participation in violent conduct or attending a
picket armed with dangerous weapons. They may take steps to protect
the public if they are of the view that the picket is not peaceful and is
likely to lead to violence.

. Role of private security personnel

6.1. Private security personnel may be employed by the employer o
protect its property and to ensure the safety of people on the
employer's premises.

6.2. Private security personnel have no responsibility for enforcing
labour legislation or any order of the Industrial Court. Enforcement of
an order on the application of an employer is a matter for the Court and
its officers ’
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7. General rights, obligations and immunity

7.1. A person who takes part in a lawful picket in accordance with the
“Act does not. commit a delict or a breach of contract. This means that

~ the employer may not sue a person-or a union for damages caused by' Cae

-a lawful picket. - . o
.}-7.-2. .The employer may not take disciplinary action agalnst an employée .’

- for participating .in a lawful picket. Where the employee's conducti;z;'.:::t;-:.~‘5':;;‘:
“during a picket constitutes misconduct, the employer may take. TR

approprlate dlscnphnary actlon

o 8. *Informatlon and educatlon .
8.4. The Commtssroner of Labour shouid ensure that coples of this Codes "+~

are acoessrble and available. ‘
. 82 Employers and employer orgamsations should mclude the issue of=
industrial action (including picketing) in their orientation, educatlon and
training programmes of employees.
8.3. Trade unions should include the issue of industrial action (including
picketing) in their education and training programmes of shop stewards
and employees.
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MODEL CONTRACT OF EMPLOYMENT

This model confraét is publiéhéd by fhe"l\:ninis‘tef in terms |
‘of Section 49.of the Trade Disputes Act (Chapter 48:02) to
.guide .employers, employees ‘and ‘their respective’

| for’ the ‘specific circumstances of the parties. ‘It is|.
important to note that- - St e e e

| ® the contract must comply with the provisions of the

"~ Employment Act; and

® the provisions of the Employment Act must be applied
even if not specifically stated in a contract.

Entered into between:

93

_|.organisations. This  contract should “be ‘regarded  as a SR

'suggested working document o ‘assist parties in| |
concluding their own agreements, and may be departed |~ -
. }'from with good cause. - They should. be adapted to cater | . -..

(“the employer”)

Physical and postal
Address of

Employer:

and

(“the employee”)

Physical and postal
Address of

Employee

1. COMMENCEMENT

This

contract will begin on

terminated in terms of Clause 10.

2 PLAGE OF WORK

and continue until

3. JOB

Job title:

DESCRIPTION
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Duties:

. SALARY/WAGE

g, 1 The employees baSlC pay IS L R

4.2 The employee is entltled to the followmg allowances/payments m PR

"kmd/bonuses ' , :

4.3 The total value of the remuneratlon resultmg from Clauses 4.1 and
4.2 |s _ ;

- 44 The wage perioa is weekly/monthly and wages are paid on the last
day of each wage period;

4.5 The employee agrees to the following deductions in terms of the
Employment Act:

HOURS OF WORK

5.1 The ordinary daily working period is from a.m. to
p.m. on Mondays to Fridays and from a.m. o
p.m. on Saturdays. The ordinary working days are

Monday to Friday / and Saturday / and Sunday.

5.2 Overtime is worked if and when agreed, subject to Section 96(2) of
the Employment Act;

5.3 The employee is paid for overtime at the following rate:-

WORK DURING REST PERIODS
6.1 Work during a rest period must be agreed.

6.2 If the employee works during a rest period, the employee must be
paid double the wages for the period worked.




10.

11.

95

PUBLIC HOLIDAYS

_7{,1 *The-employee Is entitled td baéic pay for each paid public holigi_ay.

7.2 Work 6n & paid public holiday must be agreed. . |

7.3 :',If’thé-i e'mplbye’e" works on a paid public"holiday,'.t‘he éfﬁbloyee must S ’
S b"e"’péid-}doutble‘the.b_asic. wages for that day. -. el DN

ANNUAL LEAVE

8.1 The employee is entitled to a minimum of 15 days’ paid leave each
- year. ‘ ’ : ‘ :

8.2 The employee’s leave is to be taken from __ - to
or at other times determined by the employer. '

SICK LEAVE

8.1 The employee is entitled to 14 days’ paid sick leave in any one
year of continuous employment, on the recommendation of a
medical officer on each occasion when sick leave is taken.

9.2 The employee must notify the employer as soon as possible if
the employee is absent from work through iliness.

TERMINATION OF EMPLOYMENT

10.1 This contract may be terminated by either party giving the other
weeks/months notice. \

10.2 Notice must be given in writing.  If the employee is illiterate, notice
may be given verbally. ‘

10.3 On termination of the contract of employment, the employer must
furnish the employee with a written certificate of service.

OTHER CONDITIONS OF EMPLOYMENT OR BENEFITS
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12. APPLICATION OF THE EMPLOYMENT ACT

12.1 Thls Agreement must be lnterpreted and apphed in accordance’
with the provrsnons of the Employment Act.

12.2 If. there is . any conﬂlct between thls Agreement and the .+

.Employment Act, the provisions of the Employment Act apphes as' R

if a term of thls Agreement

SIGNED AT . _ONTHIS . - - DAY OF

EMPLOYER | EMPLOYEE
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Approved: 23/08/02

organisatioris. - This procedure. should be regarded as.a | .. .= ..7%
- | suggested’ “working: ~do¢ument:"to assist parties ‘ini| . v
" |‘concluding their own agreement, and may be departed | ",

MODEL GRIEVANCE PROCEDURE

This modél procedure is published by the Minister in

“ | terms -of Section 49 of the Trade Disputes Act (Chapter | =~ oy ‘

48:02) to guid._e‘em{ploygrs, employees and their respective

from with good. cause. It should be adapted to cater for
the specific.circumstances of the parties. ‘

1.1

1.2

1.3

1.4

1.5

1.6

INTRODUCTION

The purpose of this Procedure is to provide a structured process
for resolving employee grievances. A grievance can be
described as a strong feeling of injustice or dissatisfaction
affecting an employee, arising out of the employee’s work
situation.

Grievances should be resolved as near to their point of origin as
possible, and as soon as possible. An employee shall normally
only be entitled to use this Procedure within a reasonable period
of the cause of the grievance having occurred.

Management and employees, at all levels within an organisation,
must give careful consideration to grievances raised and should
use their conflict resolution skills in making genuine attempts to
resolve grievances.  They should recognise that a working
environment often entails working under stressful conditions and
in pressurised circumstances.

Employees and managers should treat one another with
appropriate sensitivity and respect, and contribute towards a
constructive working environment within an organisation.

The lodging of a grievance must not prejudice an employee’s
employment in any way.

An employee is entitled to be assisted by a fellow employee in
processing a grievance at all stages in terms of this Procedure.
This fellow employee may be a trade union representative.




98

STAGES IN THE PROCEDURE

STAGE ONE

An aggrieved employee should. normally always first raise the

grievance verbally with-- the employees 1mmed1ate manager.
" Provided however, this shall. not be required if it would be - :
" .. unreasonable .to expect the. employee to do. so. (.. sexualvy_g- SR S
", harassment charges, against the immediate manager) and in e o
‘that_event the ‘employee . may proceed dlrec;tly to’ Stage Two of,:tfj S

- this Procedure. .

2.3

2.4

if ~’thé manager cannot resolve the grievance to:the employee’s
satisfaction within 5 working days or any other period agreed
between them, the aggrieved employee should complete a
formal grievance form and refer the matter to Stage Two, to be
dealt with by a more senior manager. :

In terms of this form, the employee must outline the grievance
and pfopose a possible remedy. The manager who dealt with
the grievance in Stage One must also enter on the grievance
form steps taken to resolve the grievance, any comments, and a
proposed remedy.

If the employee's immediate manager is the manager who
normally deals with grievances at Stage Two of this Procedure,
the employee should still discuss the grievance verbally with that
person in terms of Clause 2.1 before completing a formal
grievance form.  Stage Two of this Procedure must then be
dealt with by a more senior manager.

STAGE TWO

2.5

2.6

2.7

As soon as possible after receipt of a formal grievance form, the
manager dealing with the grievance in Stage Two should meet
with the aggrieved employee, and they should use their best
endeavors to attempt to resolve the grievance within 10 working
days or any other period agreed between them

The manager processing the grievance in Stage Two must
decide on the procedure to be followed in each case. This may
involve calling a meeting of affected parties, facilitation,
mediation, arbitration, a commission of enquiry, or any other
procedure which may be appropriate in the circumstances.

Should the employee still feel aggrieved, notwithstanding efforts
to resolve the dispute in terms of Clause 2.6, the employee may
use whatever means are available in law for the protection of the
employee’s rights. -
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MODEL GRIEVANCE FORM

(10 BE'CQMRLETED“BY THE EMPLOYEE LODGING THE GRIEVANCE) . -

SIGNATURE OF EMPLOYEE & .oooivimiiiiinineens DATE . iieeeerie i eeeeeaanans

TO BE COMPLETED BY THE MANAGER WHO DEALT WITH THE GRIEVANCE
IN STAGE ONE OF THE PROCEDURE (UNLESS NOT APPLICABLE IN TERMS
OF CLAUSE 2.1 OF THE GRIEVANCE PROCEDURE)

.................................................................................................................
.................................................................................................................

.................................................................................................................
.................................................................................................................

.................................................................................................................
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(TO BE COMPLETED BY MANAGER DEALING WITH THE GRIEVANCE IN
TERMS OF STAGE TWO OF THE PROCEDURE)

...............................................................................................................

...............................................................................................................
...............................................................................................................
..............................................................................................................
...............................................................................................................
...............................................................................................................
................................................................................................................
...............................................................................................................
...............................................................................................................

.................................................................................

DATE .o
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MODEL GRIEVANCE PROCEDURE

TRADE
DISPUTES
ACT

OUTLIN E
GRIEVANCE |
 STAGE1 l -
RAISE WITH MANAGER
|
[ |
UNRESOLVED RESOLVED
(5 W DAYS)
STAGE 2 COMPLETE FORM
MEETING
AGREED
OPTIONS - FACILITATION
MEDIATION
ARBITRATION
ENQUIRY
— OTHER?
UNRESOl.VED RESOLVED
(10 W DAYS)
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Approved: 23/08/02

MODEL DISCIPLINARY AND INCAPACITY POLICY AND

PROCEDURES

= | These model procedures are published by the Mmlster in |-t
terms of Section 49 of the Trade Disputes Act (Chapter | .77
48: 02) to guide employers, employees and their respective | i
"borganlsations These procedures should be regarded as | “# ™
suggested working documents to assist parties in | %0 i
‘concluding their own agreements, and may be departed | " - '
.. | from with good cause. They should be adapted to cater
- | for the specific circumstances of the parties.

1.1

1.2

1.3

1.4

1.5

INTRODUCTION

The purpose of this document is to provide for a fair procedure
to be applied when the conduct of an employee is unacceptable,
or when an employee is incapable of rendering satisfactory
service due to ill health/injury or poor work performance. This
document also aims to ensure that fair decisions are taken in
respect of the conduct or capacity of employees.

Employees are expected to carry out their duties in an effective
manner and conduct themselves in a reasonable manner. Their
actions must at all time be in accordance with the policies and
rules existing within an organisation.

An employer should apply discipline where possible in a
corrective manner, with the aim of attempting to ensure that
employees comply with the rules and policies governing their
employment.

This procedure serves as a guide, and should be implemented in
a flexible manner. Management may deviate from it in
approprlate circumstances. It is also not possible to cover every
offence in the attached Code, and management may take
appropriate action even if a specific offence is not provided for in
the Code.

This document does not provide for procedures to be followed in
the event of industrial action. Industrial action must be dealt with
in accordance with applicable legislation and the Code of Good
Practice: Strikes and lockouts.
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COUNSELLING AND VERBAL WARNINGS

21

Thé primary aim of discipline is 1o correct eémployees’ behaviour, . -
in.order to ensure that they conduct themselves in an acceptable o
‘manner: -. The primary means.of achigving this objective should. L

- be the counselling:.of emplo‘_yga_es‘ by _sUperv,isors or managers, . ..
- who should explain‘to employees, what is expected of them. If" 7~ .
. this does riot achieve the desired objectives, stronger action may .- .. B

Voo berrequired. . my

2.2

If an employee commits minor misconduct or performs poorly,
the action taken should be a verbal reprimand coupled with an
instruction from the emiployee's manager to correct the
behaviour.  These reprimands constitute informal corrective
action and are not reflected on the employee's personal file.

WRITTEN WARNINGS

3.1

3.2

3.3

3.4

3.5

A written warning may be issued by a sufficiently senior4

manager, if the work performance or conduct of an employee
has not improved following counselling or verbal warnings, or if
the misconduct or work performance requires that stronger
action than a verbal warning be taken.

The manager must inform the employee of the reasons for
concern, and give the employee an opportunity to make
representations. During this process, the employee may have
present a representative appointed in terms of Clause 4.4, This
process should not however normally be constituted as a formal
hearing.

After having considered any representations made, the manager
must decide whether or not to give the employee a written
warning. Any warning should be issued to an employee
personally and in accordance with the attached form, and a copy
of the completed form should be given to the employee.

If an employee feels aggrieved by having been given a written
warning, the employee may complete the appropriate appeal
section of the employee copy of the warning form within five
working days of having received it, and hand it to the manager
who issued the warning.

The appeal must be referred to the next level of management
above the level of the manager who issued the warning.
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The manager considering the appeal must consider the written
representations contained on the form and may speak to the
persons concerned to obtain additional information, but no
formal hearing should normally take plaoe

;The manager conS|der|ng the appeal should personally advnse T AR
. ...the employee of the outcome of the appeal within five working ... # = =5
" days ‘of-having received .it." . The manager- must recard the LRl
A _;_},outcome on the appropriate sectlon of the original warning form . i &0 it
- dnd the.employee's Copy of this, .and retum this copy to;the .- "o
_ employee . L

HEARINGS

4.1

4.2

4.3

4.4

”'A'suﬁioiently senior . manager should be appointed as

chairperson to convene a hearing, if there is -

4.1.1 further misconduct following a written warning or
warnings; or

4.1.2 repeated written warnings for different offences; or

4.1.3 allegations of serious misconduct such as those referred
to in Section 26(4) of the Employment Act, and which
could on their own Justn‘y a final written warning or
dismissal; or

4.14 clauses 6.4 or 7.3 of this Procedure being invoked.

The chairperson of the hearing must be impartial and should not,
if possible have been involved in the issues giving rise to the
hearing. In appropriate circumstances, a senior manager from a
different office may be used as chairperson.

The employee must be advised in writing of the allegations
against the employee and the time and date of the proposed
hearing, giving the employee a reasonable opportunity to
prepare for the hearing.

The employee must be informed of the right to choose another
employee to be present as a representative at the hearing, to
provide assistance. This employee providing assistance may
be a trade union representative.
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Subject to clause 8.3 the employee and the representative are

“entitled to be present at all times during the hearing, and must

be informed of all the facts of the case being brought against the

~ employee. An interpreter must be made available if required.

L 48

A"’ménégement ' representative should" present the case in

. support of ‘the allegations - against. the employee, - and . the RS
~7 " ~employee must-be-given-an oppor:t.umity,to..__p'r.e,sent;a,Qas,e atthe "~
' "hearing. - ‘Both’ parties ‘may: call. witnesses and question any- -

'_"vx_"/ijgnefssj»és éalled ‘by‘the.othenparty;, Lo

4.7

4.8

4.9

4.10

4.11

‘After having heard all the evidence, the chairperson. must make . S
" a decision, based on a balance of probabilities, as to whether o
the employee is guilty of the allegations. If the chairperson is =

undecided, the employee must get the benefit of the doubt.

' The question of guilt and the penalty to be imposed must be
.considered separately, and the employee or the representative

is entitied to make representations in regard fo an appropriate
sanction. The chairperson must consider any applicable
disciplinary code in deciding on the sanction. Mitigating and
aggravating factors to be considered should include-

(a)  the seriousness of the offence;

(b) the employee’s  circumstances (including personal
circumstances);

(c)  thenature of the employee’s job; and
(d)  the circumstances of the infringement itself.

The chairperson must advise the employee of the outcome of
the hearing as soon as possible. The chairperson must sign the
disciplinary form and give a copy to the employee.

If the employee is given a final written warming, it should be
made clear that any further misconduct of a similar nature whilst
the final written warning is operative, may result in dismissal. In
appropriate  circumstances, the chairperson may issue a
comprehensive final written warning, which specifies that any
further misconduct of whatever nature whilst the final warning is
operative, may result in dismissal.

When considering whether a dismissal for misconduct is fair, the
chairperson should consider the following :-

(a) Whether the employee contravened a rule or standard
regulating conduct in, or of relevance to, the workplace.
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4.13

4.14

4.15
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(b)  If such a rule or standard was contravened, whether it
was- ' :
(). - validorreasonable; -

(if) ~ known,. or. ought to have been known, by
. .employees; © SR

" liily- consistently-applied: ‘and -

(iv) sufficiently serious to justify dismissal.

An émployee nﬁay, appéal"'againsit the o‘utcuome of a hearing, by
. completing the appropriate section of the copy of the disciplinary -

form and giving it to the chairperson within five working days of
being disciplined, together with any written representations the
employee may wish to-make. The chairperson must within five
working days refer the matter to the next more senior level of
management, with a written report summarising reasons for the
disciplinary action imposed. The employee appealing must be
given a copy of this report.

The manager considering the appeal must take into
consideration the documentation provided. An appeal should
not normally constitute a re-hearing of the entire case, and it
should normally focus specifically on the grounds for appeal and
be decided on the basis of the written submissions provided.
The manager considering the appeal may however arrange a
further hearing to consider evidence and argument relating to
the appeal, in which event the employee may be assisted by a
representative in terms of clause 4.4 above.

The manager considering the appeal must record the outcome
of the appeal in the appropriate section of the original
disciplinary form and the employee’s copy of this, and return this
copy to the employee.

If an employee wishes to challenge the outcome of the appeal,
the employee may utilise whatever dispute mechanisms are
contained in the Trade Disputes Act. The time period within
which to exercise these rights shall commence from the date the
employee is advised of the outcome of the appeal.
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5. SUSPENSION

5.1 In circumstances in which serious misconduct or incapacity.
o ...appears .to” have occurred,. a sufficiently senior manager. may

- . ’suspend the employee from work pending an enquiry.  An T
~ employee may also be s0 suspended if the employee’s presence. .. . .
- wotild obstruct:the investigation into.the alleged offence or if the L e L
. .- employee’s presence could create difficulties at the workplace. .~ .. ‘
" Ari-employes Who'is: suspended by management under these R
- circumstances must be paid normal basic earnings for the period . . o

- of suspension. -

5.2 Management may in appropriate circumstances and only with the
" consent of the employee, suspend an employee without pay for
. up to a maximum period of 30 days, as a form of disciplinary.
action. This suspension should normally be accompanied by a
final ‘written warning, which runs from the time the employee
recommences employment. Suspension without pay should be
used for offences which justify a more serious sanction than a
final written warning, but where the employment relationship has

not irretrievably broken down. -

6. INCAPACITY: POOR WORK PERFORMANCE

6.1 In cases of alleged poor work performance by an employee, a
manager must consult the employee with a view to identifying and
analysing the problem. The employee must be given an
opportunity to account for the poor performance, and may be
assisted in this process by a representative appointed in terms of
Clause 4.4

6.2 If the manager believes that it is a matter which constitutes
possible misconduct, it must be dealt with in terms of the
procedures outlined above in Clauses 2 to 5 of this document.

6.3 If the manager believes it is a matier that constitutes possible
incapacity on behalf of the employee concerned, a process of
consultation and counselling between management and the
employee must take place in an attempt to rectify the problem.
This process may include appropriate evaluation, training,
instruction, guidance or counselling, and should normally provide
for a reasonable period of time for improvement.

6.4 If counselling is not successful or if the problem is not capable of
being rectified, the manager must convene a hearing for the
purposes of considering the matter, and if appropriate, to consider
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-alternative ways of resolving the matter or possible termination of

employment. This hearing must be convened in accordance with
Clause 4 above, subject to any changes required by the context.

When considering whether a dismissal for lncapaolty in respect of
poor work performanceis ‘fair; the manager charnng the enquiry
should’ consrder the followrng -: ‘ = '

(a>, vwhether or not tne employee falled to mee’r a performance N

2 standard

(b) lnc the employee d|d fail to meet the requrred standard -

whether or not- -

(i). the employee was aware or- ought to have been
. .aware, of the standard :

(iiy the employee was given a fair opportunity to meet the
"~ standard; and

(i) dismissal was the appropriate sanction;

INCAPACITY : ILL HEALTH AND INJURY

7.1

7.2

7.3

7.4

In cases of alleged incapacity of an employee due to ill health or
injury, a manager must. consult the employee with a view to
identifying and analysing the problem. The employee may be
assisted in this process by a representative appointed in terms of
Clause 4.4.

The parties should use their best endeavors during this process to
agree solutions to the problem. Consideration should be given to
the extent of the incapacity and whether it is temporary or
permanent, and all possible alternatives to dismissal should be
considered.

If counselling does not successfully resolve the problem, the
manager must convene a hearing in terms of Clause 4 above
(subject to any changes required by the context), for the purpose
of considering the matter.

When considering whether a dismissal arising from ill health or
injury is fair, the manager chairing the enquiry should consider the
following :-

(a)  whether the employee is capable of performing the work,
and
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(b)  if the employee is not capable-

() the extent to which the employee is able to perform
the work;
o (ii{)' “the  extent - ‘to - which the employee's work "
~ circumstances  or duties may be adapted to.
. ‘accommodate the problem, and o

- (i) tﬁje availability.of any suitable alternative work. - -

'8, GENERAL

8.1

8.2

8.3

8.4

Diséiplinary_action should be recorded on the prescribed forms
attached to this Procedure. An employee’s signature on any form .
is not an admission of guilt and is merely an acknowledgement

that the employee has received the form.

Written warnings and final written warnings should be kept on an
employee’s personal file and should remain operative for an
appropriate period. This may vary depending on the nature of the
offence and other relevant circumstances. As a guide, written
warnings and final written warnings may remain operative for a
period of up to six and twelve months respectively from their date
of issue, and should then cease to apply. This may however not
always be the case and it is possible that some warnings may
apply indefinitely (e.g. a final warning for assault or sexual
harassment). The manager issuing the warning must in each case
decide on its period of application.

If an employee or a representative unreasonably frustrates or
delays the implementation of the processes outlined in this
Procedure, management is entitied to proceed in their absence.

The levels of responsibility for managing discipline as indicated in
this Procedure may have to be varied in cases where senior
managers are being disciplined. Appropriate senior managers
should be used for these purposes, and consideration may also
be given in certain circumstances 1o bringing in outside persons to
fulfil functions such as chairing enquiries involving senior
managers
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Approved: 23/08/02

MODEL DISCIPLINARY CODE

. GUIDE T0 DISCIPLINARY ACTION

" Thls Code apphes to alf employees and is a guide for approprlate dlSClpllnary“J‘ T
".sanction; As such, it does not detract from management's right to depart:from: =« . -
this Code depending on the circumstances of each case. The Cdde aims tou. "/ = T
* -achieve the required” blend of flexibility and consnstency, and to ensure- R

fairness in the application of discipline.

- This list of offences is also not exhaustive, and an employer may discipline -
any. employee for good cause even though the. specmc offence may not be

.stated in this Code."

The penalties recommended relate to the commission of the offence in
isolation. The existence of any previous warnings and other material factors,
should be tfaken into account in deciding on the appropriate disciplinary
action.

EXAMFS’LES OF FIRST OFFENCES FOR WHICH WARNINGS MAY BE
GIVEN

ABSENCE

1. Late for work, leaving work place without permission, or general time
keeping offences.

2. Absence from work without permission or without acceptable reason (for
up to 3 working days).

INSTRUCTIONS

3. Failing to carry out the reasonable instructions of a superior.
WORK PERFORMANCE

4.  Poor Performance without acceptable reason.

5.  Doing unauthorised private work.

’ A final warning may be given if the offence is serious enough to justify this action being
taken.
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PROPERTY

6. Causing damage to or loss of the employer's property, or other

property (€.9. belongihg to other employees, customers, clients or.
members of the public), either through' negligence or failure: to carry out”.

~ instructions.
7 . Miéué_é éf"h‘églect of the erhplo-y‘e.rf‘s property - .
- BEHAVIOUR

8. Unacceptable behaviour towards customers, clients, fellow employees ..

or members of the public.

GENERAL

9. General offences and breaches of organisational rules or policy.

FIRST OFFENCES WHICH MAY CONSTITUTE SERIOUS MISCONDUCT IN
TERMS OF SECTION 26 (4) OF THE EMPLOYMENT ACT AND FOR

WHICH AN EMPLOYEE MAY BE DISMISSED®.

ABSENCE

10. Absence from work without permission or without acceptable reason
(for 3 working days or more).

INSTRUCTIONS

11. Refusal to carry out the reasonable instructions of a superior.

WORK PERFORMANCE
12, Habitual or wilful negligence in the performance of work.

13. Totally unacceptable work performance or behaviour, or consistent
work performance below average despite at least 2 written warnings.

14.  Dishonesty or any other major breach of trust.

8 The sanction may be reduced to suspension without pay with the employee's consent,
and/or a final written warning in appropriate circumstances.
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PROPERTY

15.

16

Causing serious damage (real or potential) to or loss of the employer’s "

'_property .or..other property . (e.g. belonging to other employees, " . ..

- customers;: olren’cs or ‘members . of  public), either. through gross: = ¥ e
neghgenoe or wilful damage | o e

‘r_Theft or unauthqrrsed possessron of the employers property or other1

= _.property {e.g. belonging to other employees customers, Chents or-."‘;‘-.
- members of the public). SRR R
17. Misappropriation of orgenisationel funds.
' BEHAVIOUR
18.  Abusive behaViour, assaults, threafened assaults or other totally
unacceptable conduct towards other employees, customers, clients, or
members of the pubilic.
19. Being under the influence of alcohol or drugs whilst at work, or
consuming alcohol or drugs whilst on duty.
GENERAL
20.  Other serious breaches of organisational rules or policy, which have
the effect of causing an lrretrrevable breakdown in the employment
relationship.
21.  Criminal convictions relating to an offence which impacts, directly or

indirectly, on the employment relationship.
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MODEL WRITTEN WARNING FORM

~/(TO BE COMPLETED BY THE MANAGER ISSUING THE WARNING) -

-'-'=~:"-5NAME oF- EMPLOYEE T S PP
A AGON FOR WRITTEN WARNING © oo ooy
DESCRIPTION OF WRITTEN WARNING © oooorvvvooierereaas e
DATE OF ISSUE & oottt
MANAGER'S SIGNATURE & coovvoereereeseniane oo DATE
EMPLOYEE'S SIGNATURE ' eooovorrrreeeresirens o DATE

.....................
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(TO BE COMPLETED WITHIN FIVE DAYS OF RECEIVING A WARNING
BY AN EMPLOYEE WHO WISHES TO APPEAL)

Ul WISH TO APPEAL AGAINST THIS WRITTEN WARNING FOR THE-’ :

FOLLOWING REASONS :

......-.,.‘.'.........‘..-"..‘.“.'..-:.A...A-A,.,.....‘...5....1...-.;.-._:..-...-...,..‘...'.v.............'-...-....-.-'-; .........
R R R R R R R R e A A R N AR R R
L RN R R R TR L L L N R T R R R R
R L R R e e AR R
......................................................................................................
........................................................................................................

[ T N T N O L R R RN

(TO BE COMPLETED BY THE MANAGER CONSIDERING THE APPEAL)

DATE RECEIVED: ittt e

......................................................................................................
......................................................................................................
......................................................................................................
......................................................................................................
......................................................................................................

......................................................................................................

SIGNATURE OF MANAGER : ... DATE .

SIGNATURE OF EMPLOYEE: ... DATE ...
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MODEL ENQUIRY FORM

(TO BE COMPLETED BY THE MANAGER CONDUCTING THE ENQUIRY)

4. NAME OF EMPLOYEE { oot T
20 NAME OF GHAIRPERSON ivsoies ol R P
"3 SUMMARY OF ALLEGATIONS AGAINST EMPLOYEE  ooevevomroe o o

4. DATE AND TIME EMPLOYEE ADVISED OF ENQUlRY TO BE.HEII__D :

...............................................................................................

= DATE AND TIME OF ENQUIRY: ooiiiriminnriscensses I

6. PERSONS PRESENT AT ENQUIRY (EXCLUDING WITNESSES)
AND THEIR DESIGNATION

...............................................................................................

...............................................................................................

...............................................................................................

.

.............................................................................................

...............................................................................................

7.(a) EMPLOYEE DOES/DOES  NOT  WISH TO HAVE A
REPRESENTATIVE PRESENT (DELETE WHICHEVER DOES NOT
APPLY). NAME OF REPRESENTATIVE TO BE INSERTED IN 6

ABOVE.

7 (b) EMPLOYEE DOES/DOES NOT WISH TO HAVE AN INTERPRETER
(DELETE WHICHEVER DOES NOT APPLY). NAME OF
INTERPRETER TO BE INSERTED IN 6 ABOVE.

8. BRIEF SUMMARY OF EMPLOYEE’S RESPONSE TO ALLEGATIONS
AGAINST HIM/HER:




116

MAIN POINTS OF EVIDENCE (STATE NAMES AND DESIGNATIONS
OF WITNESSES GIVING THIS EVIDENCE) / ADDITIONAL PAPER
TO BE USED IF SUFFICIENT SPACE NOT AVAILABLE ON THIS

FORM :

....................................................................................................
P T T S R R R R R R R R I R R R S R S N N N R
O TR R R R TN R N R S T R I
A LR R R R R R I S N R R R N AR
O R R R LA R LR R
R R N A R
...............................................................................................
S P
S R R R TR TR
.............................................................................................
I T LR L L R T
.............................................................................................
R I AR
.............................................................................................
..............................................................................................
.............................................................................................
.............................................................................................
.............................................................................................
..............................................................................................
.............................................................................................
.............................................................................................
.............................................................................................
.............................................................................................
.............................................................................................
.............................................................................................
.............................................................................................
.............................................................................................
.............................................................................................
.............................................................................................
.............................................................................................
.............................................................................................
.............................................................................................
...............................................................................................
.............................................................................................
.............................................................................................
.............................................................................................
.............................................................................................
............................................................................................
.............................................................................................
.............................................................................................
.............................................................................................
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10. MANAGER’S FINDINGS, BASED ON THE EVIDENCE PRESENTED :

.......................................................................................

-------

........................................................................................

llllll‘l.i.lll‘l»)lhhiDthbhll'l-blt.bi ....................................................

...........................................................................................

"'44.  RELEVANT FACT@RS 7O BE TAKEN INTO ACCOUNT IN DEClDlNG o
ON THE APPROPRIATE SANCTION : L

.............................................................................................

.............................................................................................

............................................................................................

............................................................................................

.............................................................................................

12.  OUTCOME OF ENQUIRY ......... TP PRSP PP PP RETRL

.............................................................................................

.............................................................................................

............................................................................................

............................................................................................

13, MANAGER’S SIGNATURE [ ...oovmvramrmreee

14.  EMPLOYEE'S SIGNATURE: .oooooivmrneemeeees DATE : coiiiininenns
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(TO BE COMPLETED WITHIN 5 WORKING DAYS OF ACTION HAVING
- BEEN TAKEN, BY AN EMPLOYEE WHO WISHES TO APPEAL)

| WISH TO APPEAL AGAINST THE OUTCOME OF THE ENQUIRY FOR R

: THE FOLLOWING REASONS :

N S R L R R R R N LR R R
Y R R R L R
e sseesenvaaserashararar et s arsenra s nranndanraiddeen

L A T N T R L R R A R R R A B

R N TR I RN T I

"TAKEN

......................................................................................................

......................................................................................................

RECEIVED BY MANAGER:

SIGNATURE & ot DATE: ..ot

(TO BE COMPLETED BY THE MANAGER HEARING THE APPEAL)

DATE RECEIVED & oottt n st e
FINDINGS CONCERNING THE APPEAL:
OUTCOME OF APPEAL & iritiiiiie et e s
MANAGER’'S SIGNATURE ... DATE....oi,
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MODEL OUTLINE OF DISCIPLINARY PROCESS

MISCONDUCT . | . - | . POOR WORK TLL-HEALTH/
‘ o PERFORMANCE - INJURY
_lNVEiTIGATEi——:—T - INVEST IGATE INVESLIGAT E

MISCONDUCT INCAPACITY

COUNSELLING :

VERBAL WARNING <— | COUNSEKLING COUNSELLING
WRITTEN \
WARNING -
UNRESOLVED RESOLVED
APPEAL ‘ ¢ |
NOTICE OF ENQUIRY ':

Chairperson, employee rep., management rep., interpreter
- EVIDENCE
mgt. witnesses, employee witnesses
_ DECISION OF FACTS
balance of probabilities
~ MITIGATION/AGGRAVATION
mgt, witnesses, employee witnesses
-~ SANCTION

v
‘——_— ROLES
E
N
Q
U
1
R
Y

OUTCOME OF ENQUIRY

v
r APPEAL]
v

TRADE
DISPUTES ACT.
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Approved: 23/08/02

MODEL RETRENCHMENT PROCEDURE

Thls procedure is publlshed by the Minister in terms of | - :
Section 49 of the Trade Disputes Act (Chapter 48:02) to | me T
guide employers, employees and their respectlve'_ : R
orgahisations.. This procedure should be regarded as al| ©
‘'suggested working document to assist parties in
concluding -their own agreement, and may be’ departed
from with good cause. It 'should be adapted to cater for |-
-| the specific circumstances of the parties.

1.1

1.2 .

1.3

2.1

2.2

INTRODUCTION

This Procedure applies when an employer contemplates
terminating the employment of employees on the basis of
operational requirements.

“Operational Requirements” can be described as the economic,
technological, structural or similar needs of an employer. A
dismissal based on operational requirements is commonly
known as “retrenchment”.

Retrenchment is a traumatic process, and an employer should
attempt to implement this Procedure in a manner that is

‘sensitive to the needs and interests of employees.

CONSULTATION

If an employer contemplates terminating the employment of
employees for operational requirements, management must
notify the employees likely to be affected and any trade union
representing at least 25% of the employees.

The employer must also notify the Commissioner in writing of its
intention to retrench, in accordance with Section 25(2) of the
Employment Act
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An employer must consult with a recognised trade union or a
trade union representing more than 25% of the employees.
During the consuitation process, the employer should attempt to
reach agreement with employees or their representatives
detailed in Clause 2.1 on the following:- T '

~ "’(a) - appropriate measures.to-:. -

2.4

2.5

) avoid the dismissals;

(i)- minimise the number of dismissals;

7 i) change the ‘;i'mi"ﬁ'g‘offhe dismié'sal_é;}a'rfq

| (iv)‘ mifiga{e the adverse effects of the dismissa.'ls; |

(b)  the method for selecting the employees to be retrenched :
and

(c) severance pay to be paid to retrenched employees.

Management must allow the consulting parties referred to in
Clause 2.1, an opportunity to make representations on matters
about which the parties are consulting.

Management must consider and respond to any representations
made, and if management does not agree with them, state
reasons for so disagreeing. Management must respond in
writing, to any representations made in writing.

3. DISCLOSURE OF INFORMATION

3.1

Management must disclose to the consulting parties referred fo
in Clause 2.1 above all relevant information, including the

following :-
(a) the reasons for the proposed retrenchments;

(b) the alternatives that management considered before
proposing the retrenchments and the reasons for rejecting
each of the alternatives;

(c)  the number of employees likely to be affected and the job
categories in which they are employed;
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(d) the proposed method for selecting which employees to
retrench;

(6) ‘the time when, -or the period during which, the.

‘retri'enchments are likely to take effect;

() :_'.the ‘proposéd' retrenchment package if any;» :

. {g)- any possi'bire::aslsistanbe that the employer proposes to .

... offer to the employees to be retrenched; and

(h) ihe possibility of the future re-employment of the .

employees who are retrenched;

3.2 Notwithstanding clause 3.1, management shall not be required
to disclose confidential an/or privileged information.

SELECTION CRITERIA

4.1 Employees to be retrenched must be selected in respect of each
category of employee, wherever reasonably practicable, in
accordance with the principle commonly known as first-in last-
out.

42 Indoing so, the employer must take into account the following:

(a) the need for the efficient operation of the organisatidn;
and

(b)y the ability, experience, skill and  occupational
qualifications of each employee.
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SEVERANCE BENEFIT

5.4 . Interms of Section 28 of the Employment Act, an employer must ..,
pay an employee to be retrenched a severance benefit at least

~ at the prescribed rate, if the employee has been continuously . .. . ..

" “employed by the.employer for 60 months or more. An employer. -

s not obliged to pay a severance benefit to employees with ;.

. lesser service, but may agree todoso. -

52  The employer's obligation to pay severance pay in respect of a *
 period of continuous employment as outlined in Clause 5.1, falls .
away if the employee or -the employee’s dependant- or
beneficiary . is or will become entitled to a gratuity or pension in .

respect of that period of employment.

53 An emiployee may elect to receive severance pay either at the
conclusion of each period of 60 months’ continuous service or

on the termination of employment.

PREFERENTIAL RE-EMPLOYMENT OPPORTUNITIES

Retrenched employees must be given preference in re-employment to
.the extent that is reasonably practical, if the employer within six months
of retrenchment again seeks to recruit employees in comparable

occupations.
CONCLUSION

This Procedure provides guidelines to ensure fairness and consistency
in implementing retrenchments. These procedures should not be
applied in an inflexible manner and management is entitled to deviate
from these guidelines in appropriate circumstances. Management
must however at all times act fairly and having considered the interests
of employees to be retrenched.




MODEL RETRENCHMENT PROCEDURE
OUTLINE

POSSIBLE RETRENCHMENT o
. DISCLOSURE OF INFORMATION -

- CONSULTATION
B

OPTIONS TO

AVOID/MINIMISE
RETRENCHMENT

—

SELECTION CRITERIA

<
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MODEL RECOGNITION AGREEMENT .

oA WS

© N o

10.
11.
12.
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the specific circumstances of the parties.

" | This’ '.rr{i»oa’e'i’ééré'érhent is published by the Ministerin b
| terms. of Section 49 of the Trade Disputes Act (Chapter

48:02) to-guide employers, employees and their respective | " LA
: organisations. This agreement should be regarded as a | _

- .| suggested. -.working . document to assist parties in| , A
concluding their own agreement, and may be departed | & ot T A
from with good cause. It should be adapted to cater for |
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GENERAL PRINCIPLES

11

1.3

1.4

15

1.6

1.7

1.8

The Employer and the Unlon agree that fair labour relations are

“essential for the effective functioning of the organlsatlon to the o
benefit of the Employer and all 1ts employees ‘

v The partles agree that whrlst thelr mterests may dlffer they w1ll AR
- use their best endeavours through discussion, consultation and -
* . negotiation-to resolve -any differences or disputes which may.. ' -
-occur. They agree to deal with each other in good faith in -+ -

accordance with this Agreement, in seeking mutually acceptable
solutions to differences or disputes which occur.

The parties endorse the principle of freedom of association and
recognise the right of employees to belong to the union of their
choice. No action on the part of either party shall be taken to
interfere with these rights.

The Employer recognises the right of the Union to run its own
affairs in accordance with its constitution, and to work for
improved conditions of employment for its members. In doing
so, the Union will comply with the terms of this Agreement, and
any other agreement between the parties, as well as any
obligations imposed by law.

The Union recognises the Employer's rights to manage its
business. In doing so the Employer will comply with the
provisions of this Agreement and any other agreement between
the parties, as well as any obligations imposed by law.

The parties undertake not to unfairly discriminate on any

arbitrary grounds, including race, sex, creed, religion, or union

membership.

The parties recognise that it is their common objective to ensure
the efficient running and growth of the organisation from which
all parties shall benefit.

The Employer's management and the Union leadership
including Union representatives, undertake to encourage their
constituencies to act in the following ways:-
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1.8.1 to treat one another with respect and courtesy;
1.8.2 to act in ways which develop trust;

.. 1.83 to be partICIpatlve and proactlve in responding . to. B

s 184 to work as partners to d'e‘_vel_o,_p outcomes which benefitall: - -+ "

- chaHenges

;_'For the purposes of this- Agreement days “shall be taken-fo :
* mean all days excludlng Saturdays Sundays and statutory E

" pubhc hohdays

" For the purpose of this Agreement, “employees” shall be taken - -

to exclude any member of senior management responsible for
determining policy and representing the employer in

. negotiations with the Union.

RECOGNITION AND REPRESENTATION

2.1

2.2

2.3

2.4

For the purposes of this Agreement, the "bargaining unit” shall
mean those employees, other than fixed term contract and
casual employees, employed in the following grades/categories
— (insert / amend wording if appropriate).

The Employer recognizes the Union as the collective bargaining
representative of (insert correct description: e.g. Union
members within the bargaining unit), provided that the Union
shall maintain a minimum membership in excess of 25 % of
employees within the bargaining unit.

The parties agree that the number of valid stop orders being
processed by the Employer on the Union’s behalf at any one
time, shall be the sole measure of the Union’s membership for
the purposes of this Agreement.

Whilst the Union’s right to bargain collectively on matters
referred to in Section 50(2) of the Trade Unions and Employers’
Organisations Act is governed by its level of membership
referred to in clause 2.2 of this Agreement, this shall not limit the
Union’s right to represent any employees who are Union
members on an individual basis on issues affecting their
employment.
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In the event of any other union being granted collective

bargaining rights by the Employer in respect of the bargaining
unit, the Union and the Employer shall together with that other™ ..
" union,. discuss the formation of. a joint collective. bargaining- ..

forum-in which all parties are represented.

.’ TRADEUNIONDUES. . -

3.1

3.3

3.4

A Union member may authorise the Employer in writing to

" deduct Union subscriptions from his/her salary in terms of a.

valid Union stop order form.

If the Employer receives these authorisations, it must pay the

“Union on or before the 7t day of each ensuing month, the
aggregate amounts deducted.

The subscriptions collected by the Employer shall be forwarded
to the Union, together with a monthly schedule reflecting:-

3.3.1 a list of names of all members from whose
salary the Employer has made deductions;

3.3.2 details of the amounts deducted, the
employees’ place of work and period to which
the deduction relates; and

3.3.3 a list of any employees who have ceased to be
contributors since the previous schedule
provided, specifying the reasons why
contributions have ceased e.g. resignation
(from the Employer or from the Union),
dismissal, retrenchment, matemity leave etc.

If the Union increases its subscriptions or if it wishes to collect
additional levies from its members, the Employer agrees to
implement this provided the Union gives one calendar month'’s
notice in writing to the Employer and to its members, which shall
expire prior to the month in which the increase or the levy is to
“become effective.




3.5

3.6, .

-~ “"Clause 3.1, by addressing a written instruct

- . subject to one calendar month’s notice. The Employer shall . .~ )
forward to the Union with the next monthly schedule referred to *

in Clause 3.3, a copy of any cancellation instructions received

129

The Employer shall not be responsible for the collection of any
arrear subscriptions for whatever reason, unless the arrears are

the Employer’s fault.

A Union mé,mbgaj,r may‘cancel the ‘authorisation referred fo in . -

The Employer may, subject to one calendar hionfh’s"wr'itféﬂh' .
notice to the Union, impose a levy of up to 5 % of the total Union

subscriptions it deducts from its employees. -

ACCESS

4.1

4.2

4.3

4.4

Union officials shall, subject to any conditions regarding time
and place that are reasonable and necessary to prevent undue
disruption of work, have access 1o the Employer’'s premises to
meet with employees in order to recruit members, communicate
with members, or serve members' interests. :

The Union will give 4 days’ written notice of these visits to the
Employer who shall, if any conditions referred to in Clause 4.1.
are to be imposed, advise the Union in writing of those
conditions within 2 days of receipt of the Union’s notice.

Union officials shall, upon arrival at the Employer’s premises,
notify (insert — name/designation) of their presence.

The Employer agrees in principle to make reasonable facilities
available to the Union for the conduct of its business. The detalil
of these arrangements shall be discussed between the parties,
and any agreements shall be recorded in writing. A notice board
shall be provided at the employee entrance to the Employer’s
premises, for the Union’s use.

ion to the Employer; )
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5. TRADE UNION REPRESENTATIVES

51

5.2

*511

RECOGNlTlON,_. o

The- - Employer acknowledges the right. of Union -
‘tepresentatives - elecled in" terms of the - Union's

‘*cons’ututlon and -in"accofdance with clause 5.2 of this

542

513

5.1.4

‘Agreement, to represent the interests of Union members.

All" Union repres’entali"ves shall act in a mahner that
attempts to promote the objectives of this Agreement.

A Union representative must in advance obtain the
consent of a manager, if duties as a Union representative
will take the representative away from normal work
duties. This consent shall not be unreasonably withheld.

Subject to the provisions of this Agreement, a Union
representative shall at all times comply with terms and
conditions of employment, and shall be subject to the
same standards of discipline and performance that are
applicable to other employees.

ELECTION

5.2.1

5.2.2

Two Union representatives shall be elected to represent
up to 50 Union members at the Employer's premises, and
one additional Union representative shall be elected for
every 50 additional Union . members, subject to a
maximum of 7 Union representatives (note — this is a
suggested formula). The Union constitution shall
govern the nomination, election, and term of office of the
Union representatives, provided that Union
representatives elected must be employed within the
bargaining unit.

Elections shall be held during working hours by secret
ballot on the Employer's premises. The arrangements
for the conducting of elections shall be agreed between
the Union and management prior to elections.
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Management undertakes not to interfere in the election of
Union representatives. Elections may be conducted by a.
Union official or any other Union office bearer as defined

in its constitution.

Maﬁh,agement is entitled to observe ballot proceedings;{

.53 " VACATION OF OFFICE. -

B3

A Union representative, shall vacate that office in any one EEEENE
of the following circumstances; ) ’

5311 when the period for which the Union
representative was elected expires;

.5.3.1.2 on the date» of resignaton as a Union

representative;

. 5313 on the date on' which the Union

representative’s employment terminates;

5.3.1.4 should a petition be signed by more than 50 %
of Union members within the bargaining unit in
support of a vote of no confidence, on the date
when the petition is presented to management;

53.1.5 on the date on which the Union representative
is promoted to. a position outside of the
bargaining unit;

5316 on the date on which the Union representative
ceases to be a Union member.

5.4 BY-ELECTIONS

5.4.1

Whenever a Union representative vacates this position
during a term of office, a by-election shall be held.
The Union representative elected to take that person's
place will hold office for the unexpired term of office.
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54.2  The provisions of Clause 5.2 of this Agreement shall
' apply in respect of any by-election held.

55 RIGHTS

5.5:1 - Union representa’uves shall have the nght to represent

Union members during working hours ‘in terms of this

Agreement, without loss of pay or fear of victimisation.

5.52°  Union representatives shall be entitled to hold a
' - meeting with Union members on the Employer's
premises during working hours once a month, which
- meeting shall not last longer than one hour. Union
representatives shall be entitled to meet for one hour
during business hours during the week preceding the

meeting, to prepare.

5.5.3 The Employer shall provide Union representatives with
the use of an office to perform their duties of office in
terms of this Agreement.

554 A Union representative shall not be subjected to a
disciplinary enquiry, unless 5 days’ prior notice has
been given to the Union.

5.6 TIME OFF

5.6.1 Each Union representative shall be entitled to take
paid time off for Union business including training,
conventions and conferences, for a maximum of ........
days (insert) per annum, provided the Union’s written
confirmation of the reason for the leave is provided and
management’'s consent has been granted in terms of
Clauses 5.6.2 . Additional leave may be granted, paid
or unpaid, by agreement between the parties.

5.6.2 Union representatives must obtain written consent
from management if they wish to take time off in terms
of Clause 5.6.1, at least 5 days prior to the date on
which leave is required, and this permission shall not
be unreasonably withheld.
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5.7 JOINT 'LABOUR RELATIONS TRAINING

57.1.

" The Employer and the Union agree in principle to joint
labour relations training for managers and Union

representatives, and shall meet to discuss this training.

~ They. shall attempt to agree on the content of joint

: 'A "__“lgblgdré'r:c;éll‘.’ét‘i_qns courses and the facilitators to be used.. -

6.1...

6.2

6.3

INFORMATION DISCLOSURE

The Employer must disclose to the Union all relevant information
that will allow the Union to engage effectively in consultation
and/or negotiation and to perform its functions in terms of this
Agreement.

Any request for information by the Union must be made in

writing.

The Employer is not required to disclose information that-

6.3.1
6.3.2

6.3.3

6.3.4

is legally privileged,
the Employer cannot disclose without contravening a
prohibition imposed on it by any law or order of court;

is confidential and, if disclosed, may cause substantial
harm to an employee or to the Employer;

is private personal information relating to an employee,
unless that employee consents in writing 1O the
disclosure of that information;

NEGOTIATION AND CONSULTATION

7.1

A meeting between the Union representatives and management
shall normally be held once a month, provided that this may be
varied by agreement between the parties.
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The purpose of these meetings is to enable the parties to
communicate, consult and negotiate on issues affecting
the employment of the Union’'s members. :

jThe partles shall provide written notification fo each other
" at least 5 days before the date of a meeting (unless
~ ‘otherwise agreed between them), of the issues they wish =~ |

1o raise, thereby enablmg both parties "to adequately S

: ‘A"'fprepare for the meeting. At the beginning -of each
~meeting, the parties shall discuss and attempt to reach

agreement on the agenda for that meeting.

| Meetings shall take place on the Employer’s premises

- and shall commence during normal working hours.

 Management shall record the minutes of the meetings

and distribute them within 5 days’ after the meeting, and

* these minutes shall be approved at the next meeting. -

A maximum of two Union officials shall be entitled to
attend these meetings, provided that at least 2 days’ prior
written notice has been given o management.

Negotiations shall take place once a year between the Union
(represented by its officials and representatives) and the
Employer, unless otherwise agreed between the parties, for the
purposes of negotiating on wages and other substantive
conditions of employment.

7.21

7.2.2

7.2.3

The parties agree to commence wage negotiations at
least 2 calendar months before the normal annual wage
review date.

The parties shall, at least 10 days before the date of the
first negotiating meeting (unless otherwise agreed
between them), provide written notification to each other
of issues they wish to raise, thereby enabling them to
adequately prepare for the negotiations.

Annual wage negotiations shall take place at the
Employer's premises and shall commence during normal
working hours. Management shall record the minutes of
each meeting and distribute them within 5 days after the
meeting, and these minutes shall be approved at the
next meeting.
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In both the monthly meetings (CIause 7.1 above) and the annual
wage negotiations (Clause 7.2 above), the parties shall meet as
often as they agree 10 be necessary to resolve issues. The

f,fp,arties.agreewto work ‘,together} to ensure the efficient conduct of
~ these meetings: Any agreements concluded shall be reduced to ° o
.writing ~and. signed. :by the representatives of the parties, and' o

¢ hall be binding for the period stjpu}l_?tédin'the’ ‘agre’ement.'.

L 74

7.5

Unlon ré;ﬁrééiehfati\les -,s-héll"p‘rbi)idé féédback to Uhion ’me‘mbé’rs""‘_f‘ o

on negotiations and any agreements concluded, in terms of
Clause 5.5.2 of this Agreement. Additional feedback meetings
on Company premises may be agreed between the parties. A
copy of any agreements reached between the parties shall be

‘displayed on the notice board referred to in Clause 4.4 of this

Agreement, unless otherwise agreed between the parties.

The parties shall use their best endeavours {0 resolve
negotiations as quickly and as effectively as possible. If a matter
has not been resolved after a minimum of two meetings, either
party may declare a dispute in terms of Clause 8 below;
provided that the parties may agree to continue to meet without
declaring a dispute, notwithstanding two or more meetings
having being held.

DISPUTE PROCEDURE

8.1

8.2

8.3

The Employer and the Union shall negotiate in good faith and
use their best endeavours to reach mutually - acceptable
solutions to all disputes which arise between them, and they
shall consult each other when they anticipate that disputes may
arise.  They agree to adopt the procedure set out below in an
attempt to resolve all disputes which have arisen through
negotiations in terms of Clause 7.

Either party may declare a dispute in writing to the other party,
setting out the nature of the dispute and a proposed settlement.

The party receiving a declaration of dispute in terms of Clause
8.2, shall within 5 days respond in writing, setting out its
understanding of the nature of the dispute and its proposed
settlement. '
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Within 10 days of the declaration of the dispute or on a mutually
agreed date, a meeting shall be held between the parties in an
attempt to resolve the dispute. Further meetings may be heid by
mutual agreement between them, and the parties shall use thelr

N best endeavours to resolve the dlspute

The partles reoognlse thelr commltment in terms of Clause 9 to i
< ~minimise- the pOSSIblhty of industrial action, and .undertake: to "i et
..+ consider referring unresolved disputes to mediation, arbitration® .= s

@i (whether ~of . a_ binding. or advisory: nature), or any other. =i ~u0

R constructlve method for resolving a dispute.

8.6-

8.7

‘Notwithstanding anything else contained in this Agreement, -
-either- party may use the dispute machinery in the Trade -

Disputes Act (hereinafter referred to as “the Act”) if-

8.6.1 negotiations are deadlocked and both parties agree to
use the Act’s dispute procedures; or

8.6.2 since the dispute was declared, the parties have met on
at least two occasions or 15 days have elapsed, and
agreement still has not been reached; or

8.6.3 the other party is in breach of its obligations in terms of
this Agreement or in law.

The parties shall use their best endeavours to resolve disputes
between themselves without having to resort to the Act. Even if
the dispute machinery in the Act has been invoked, the parties
may continue to meet in an attempt to resolve the dispute.

9. STRIKES AND LOCKOUTS

9.1

The Employer and the Union agree that they shall not cause,
take part in or support any industrial action, without first
exhausting the negotiation and dispute procedures in this
Agreement and thereafter having complied with the
requirements of the Act. For the purposes of this Agreement,
“‘industrial action” shall be taken to mean a strike or lockout as
defined in the Act.
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The Union undertakes to take all reasonable steps to ensure that
its officials and members do not breach the provisions of this

" Agreement, and the Employer’ similarly undertakes to- take all

"' reasonable steps to ensure that its management does not
" breach the provisions of this Agreement. Both parties agree to -

take all reasonable steps to remedy. any breach that may occur.

" Ejther party. shall.be entitled fo exetbise its rights to deal with .. .=
. ..misconduct. of criminal conduct or. serious ‘breaches of this "~
-+ .. Agreement during industrial action. oo T LR

If the Union engages in a strike in accordance with Section 35 of
the Act, it shall- = - .

9.4.1 give the Employer at least 48 hours’ prior written notice of
the date and time of the commencement of industrial
action; '

0.4.2 not interfere with the Employer's right to hire replacement
labour, once the provisions of Section 35(3) of the Act
have been complied with; ‘

0.4.3 allow non-striking employees to continue working without
unlawful interference;

0.4.4 allow the Employer to continue with its ordinary business,
including access to and exit from the Employer’s
premises by staff, customers, suppliers and any other
third parties, subject to its lawful right to picket;

9.4.5 not, either on or off the Employer's premises, intimidate,
threaten or harass any non-striking employees or any
other persons;

9.4.6 not, either on or off the Employer's premises engage in
any form of violence or damage to property;

9.4.7 ensure that the Employer's safety and security provisions
are complied with at all times; '
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The Union and/or its members shall, during a strike or lock-out,
leave the Employer’s premises immediately if requested to do so

by the Employer. =~ The Union and/or its members shall not
L unlawfully occupy,the Employer’s premises.

| ,The Umon and xts members shall be entitled to picket outsnde the S RUATENEE
o "Companys premlses durmg any stnke or Iook—out provnded that L

961the pie'k'ef is} 'peacefu‘l:an,d orderly, and ie,.crohducted' in

accordance with the provisions of the Act and picketing
rules or guidelines published in terms of the Act;

9.6.2 the picket is for the purposes of peacefully demonstrating
in support of a lawful strike or in opposition to a lock-out.

The parties agree that it is imperative that contact be maintained
between the Employer and the Union during any industrial
action.  For this purpose, the Employer and the Union shall,
within 24 hours of any notification of industrial action having
been given in terms of Section 34(1)(c) of the Act, advise each
other of the name and telephone contact details of the duly
authorised representative(s) who will be contactable at all times
during any industrial action.

If Union members participate in industrial action in contravention
of this Agreement or the Act, then the following shall apply :-

9.8.1 The Employer shall as soon as possible advise the Union,
and shall afford the Union an opportunity to remedy the
breach;

9.8.2 The Employer may issue an ultimatum in clear and
unambiguous terms, stating what is required of the
employees concerned and what sanction will be imposed
if they do not comply with the ultimatum. The employees
should be allowed sufficient time to reflect on the
ultimatum and respond to it. The Employer may however
dispense with these requirements, if it cannot reasonably
be expected in the circumstances, to extend these steps
to the employees involved.
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9.9 If repeated or intermittent industrial action occurs, the Employer
. shall not be required to comply with the requirements set out in
Clause 9.8. ' .

- 9.10 If either party causes, participates in or supports industrial ac»:tion,',ﬂ

~ . which-is unlawful or in breach of this Agreement, the other-party .. ... ,

o .'sha‘ll:h‘a\,{ethe rightto: -
9'-.1.0':1‘:, use éhy lawful meané-.to protect its interests;

9402 . summarily terminate this Agreement in writing to the
“defaulting party, subject to 5 days’ written notice to
‘rectify the breach having been given to the defaulting

party

10. DURATION OF AGREEMENT

10.1 This Agreement shall come into operation on the date it is
signed.

10.2 This Agreement may be terminated as follows;

10.2.1 after the expiry of 3 calendar months of either
party giving the other written notice of termination
of the Agreement; or

10.2.2 in the circumstances contemplated in Clause 9.10;

or
10.2.3 if a party (the defaulting party) fails to fulfil any of

its obligations in terms of this Agreement and
subsequently fails to remedy the breach within 10
days of receiving written notice of the breach from
the other party (the aggrieved party), the aggrieved
party shall be entitled to summarily terminate the
Agreement by notice in writing to the defaulting
party at the end of the 10 days; or
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10.2.4 if the Employer gives written notice to the Union
- that its representation may have fallen below 25 %
of the bargaining unit, and the Union fails to
substantiate its membershlp as being in excess of
25, %, within ‘one calendar month, the. Employer
‘shall “be -entifled ‘to summanly termmate this’

~ Agreement by notice’ m wrltmg to the Umon '

111

11.2

11.3

 ADDRESSES AND NOTICES

. For the purposes of this Agreement, including requests -for

meetings, the giving of notices and the serving of legal
processes, the parties choose the following physical localities at
which documents may be served:

EMPLOYER: UNION:

The parties may at any time change their stated address by
notice in writing, provided that it always includes a physical
locality at which documents can be served.

Any document served in connection with this Agreement shall
be delivered by hand, sent by prepaid registered post, or sent by
fax. If sent by reglstered post, it shall be deemed to have been
received on the 5 day after posting.

GENERAL

12.1

No relaxation or indulgence which the Employer or the Union
may grant to the other party shall constitute a waiver by the
former of any of its rights under this Agreement.
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12.2 This Agreement constitutes the entire agreement between the

" parties’ and ‘ho ‘amendments -shall be binding unless the .

émendmentli‘s reduced to writing and signed by both parties.
DATED AT © "ONTHIS DAY OF

AS WITNESSES:

" FOR AND ON BEHALF OF

THE UNION

AS WITNESSES:

FOR AND ON BEHALF OF
THE EMPLOYER
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Approved: 23/08/02

MODEL OUTSOURCING AND NEW TECHNOLOGY

PROCEDURE

| organisations. This procedure should be regarded as a |

| This procedure is published by the Minister in terms of |.

Section 49 of the Trade Disputes Act (Chapter 48:02) to
guide employers, employees ‘and their respective

suggested working document to assist parties in
concluding their own agreement, and may be departed
from with good cause. It should be adapted to cater for
the specific circumstances of the parties.

1.
1.1
1.2
2.
2.1
2.2

INTRODUCTION

This Procedure applies if an employer contemplates outsourcing
any service or part of its business or introducing new technology,
and if that outsourcing or new technology may lead to the
retrenchment of its employees.

The purpose of this Procedure is to provide for a fair procedure
to be applied in the circumstances contemplated in Clause 1.1,
and to ensure that fair decisions are taken if these
circumstances arise.

THE NEED FOR THIS PROCEDURE

Decisions taken by an employer with regard to outsourcing or
the introduction of new technology may have significant
consequences for employees. These decisions may lead to jobs
subsequently becoming redundant and the retrenchment of
employees.

In the circumstances contemplated in Clause 2.1, consultation at
the time that the retrenchment is contemplated may be of very
little value. The reason for this may be that the decisions which
effectively gave rise to the need to retrench were taken at a
much earlier stage, namely in regard to the outsourcing or the
purchase of new technology.
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6.3 This Procedure aims to address these concerns, and ensure that all

consequences for employees are taken into consideration at the
time outsourcing or new technology decisions are taken.

NOTICE

3.1,

3.2

_If an employer contemplates outsourcing any service or part(s)... . ol
'.of the organisation’s_ acfivities -or introducing new technology,. - .
..and these decisions may at any.future stage have redundancy. . .
. implications: for employees, the .employer should give written .
"notice of its contemplated. action to" any trade union it has

recognised in terms of the Trade Disputes Act as representing
any of the employees who may at some future stage be affected
by these decisions. In the absence of any recognised union,
that notice should be addressed to all those employees,
proposing that they put forward representatives with whom -
management will be able to consult on their behalf.

The notice referred to in Clause 3.1 should disclose all relevant
information, including but not limited to the following :-

3.2.1 the reasons for the proposed action;
3.2.2 any alternatives that management has considered;

3.2.3 the possibility of any redundancies resulting from these
decisions, and if so -

(a) the number of employees likely to be effected and
the job categories in which they are employed:;

(b) the time when or the period during which the
retrenchments are likely to take effect;

CONSULTATION

4.1

4.2

An employer should meet with the representatives referred to in
Clause 3.1 as soon as reasonably possible after giving the
notice referred to in that Clause.

The consultation process may take place during ‘a number of
meetings between the parties, and the parties should attempt to
reach agreement on the following :

421 the need for the outsourcing or new technology
contemplated,

4.22 the consequences for employees of any decisions taken
in relation to outsourcing or new technology;
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4.2.3 ways in which any redundancy of employees resulting
from these decisions may be avoided or minimised,

4. 24 the time when retrenchment consultations in accordance.
with the ‘Trade Disputes Act or any apphcable
retrenohment procedures must commence.

. 5. _,_;-,IHMELEME'NTATI(ON.}O,F<DECI.SIONS .

5.2

, An employer should not lmplement any decisions to outsource, R
" or ‘purchase new technology prior to the exhaustion of the. =~ i o
~consultation process. The process comes to an end either by
" agreement between the partles or when a party mforms the' ‘
- other in writing -after- - :

5.1.1 it has genuinely sought to reach agreement but has failed.
to do so after a reasonable period; or

5.1.2 the other party has conducted itself in a manner from
which it may be inferred that it no longer wishes to
continue to consult. For example if a party walks out of
the consultation process; or

5.1.3 the other party has consulted in bad faith.

After the consultation process has been exhausted,
management may implement its decision to outsource or
purchase new technology. If employees or the recognized trade
union object, they may refer the matter as a trade dispute to the
Commissioner in terms of the Trade Disputes Act.

6. THE NEED TO COMPLY WITH RETRENCHMENT OBLIGATIONS

6.1

Nothing in this Procedure  detracts from an employer's
obligation to comply with its redundancy obligations in
accordance with labour legislation or any applicable
retrenchment procedures. These obligations would have to be
complied with if the outsourcing or new technology decisions
contemplated in this Procedure result in the redundancy of any
employees.
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" MODEL CONSTITUTION OF A JOINT INDUSTRIAL COUNCIL

section 30D of the Trade Disputes Act.

This constitution is published by the Minister interms of | . . ..
. |'Section 49 of the Trade Disputes Act (Chapter 48:02) to | . . ... .
.-.| guide employers, employees and  their respective |
. | organisations. - The purpose of this model constitutionis | = . ..
! o -assist- trade ‘unions .and employers to -prepare.al . | .
constitution of a joint industrial council that meets the |
| requirements of Section 30D of the Trade Disputes Act..
The parties to the council are free to draft their own
| constitution or to adapt this model to suit ‘their own
requirements provided that the constitution complies with

Name

The name of this joint industrial council is

Scope

This council covers the

industry

" and the following classes of employee:

Powers and functions

(1) The powers and functions of the council are —
(a) toconclude collective labour agreements;
(b)  to prevent and resolve labour disputes;

(c) to promote and establish training and
schemes;

education
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(d)  to establish and administer pension, provident, medical
aid, sick pay, holiday and unemployment schemes or

funds or any similar schemes or funds for the benefit of

" " one or more of the parties to. the council or their
members;

. .(e)- . to.develop- proposals-for submission to any appropriate .. ::

forum on pohcy and Jeglslatlon that may affect the sector . . .

or area

G ;»(msert other agreed matters)

(2)

The _céubcil-may only- exercise these powers and perform'these
functions within its scope. : :
4. Partie's“ |
(1)  The founding parties to the council are —
(a)  the following employers' organisations —~
(i) [insert names]
(if)
(iii)
(b)  the following trade union(s) —
(i) [insert names]
(if)
(iii)
(2)  Any trade union or employers’ organisation that has members

that fall within the scope of the council may apply in writing to
the council for admission as a party. The council must ensure
that a copy of any application has been served on the
Commissioner.

The application must be accompanied by —

(a)  a certified copy of the applicant's constitution;

(b) a certified copy of the applicant's certificate of
registration;

(c)  details of the applicant’'s membership including:-

(i) in the case of an employers’ organisation, the
number of employees that its members employ
within the council’'s scope; or

(ii) in the case of a trade union proof of its members
that fall within the scope of the council.

(d)  a statement of the reasons why the applicant ought to be
admitted as a party to the council; and
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. (e).- any other information on which ‘the applicant relies in

. "support of its application..

Within 90 days of receiving an application for admission, the

. ..oouncil must decide whether to grant or refuse the -application . e
.- and must advise the applicant of its decision in writing. .. " L

" Jf the council admits an applicant-

| "iv-'i‘(é)‘\" Ei.l’th"eh.éécretary must make the‘apprbpﬁate amend'rﬁén:ts” t6 '

Clause 4(1) of this constitution within 14 days of the
decision; and _ ' .

| '(b) the applicant immediately enjoys the benefits and

privileges of being a party to the council and incurs the
obligations arising out of being a party to the council in
terms of this constitution.

If the council refuses to admit an applicant it must advise the
applicant of its reasons for that decision.

Any party to the council may withdraw from the council by
notifying the council in writing of its decision. This notice must
also specify the date of the withdrawal, which must be at least
three months after the date of the notice. The councll shall
ensure that a copy of this notice has been served on the

Commissioner.

Appointment of representatives

(1) The council consists of representatives of employers’

organisation(s) and trade union(s).

(2) The number of persons representing either the employers’

organisation(s) or trade union(s) must-

(a)  be equal to the number of persons representing the other;
and
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(b)

()

organisation(s)
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be determined by the council, and specified below:-

Employers’ - - no of representatives

trade union(s) - " . no of representatives

Sﬁibjec’c to sub—olauhse (2) and its Qwh constitution, each party to
the council may appoint — ' '

()

(b)

(b)

its representatives to the counéil; and
an alternate for each of its representatives.

A representative or an alternate-

holds office for twelve months and will be eligible for re-
appointment at the end of that term;

whose term of office has expired and who is not re-
appointed, may nevertheless continue to act as a
representative until that representative’'s successor
assumes office.

Despite sub-clause (4) —

(a)

(b)

a party may withdraw any of its representatives or
alternates after having given at least 21 days’ notice in
writing to the secretary;

a representative who, without good cause, is absent from
three consecutive meetings of the council, is disqualified
from continuing in that office.

If the office of any representative or alternate becomes vacant,
the party that appointed the representative or alternate may
appoint another representative or alternate for the unexpired
portion of the predecessor’s term of office.
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Council meetings

The council must hold —
(a) an annual ‘general meeting - in the month of
rigenessennestessasnaasanses ; and ' '

(b) “an lér,d‘in‘ar“y', meeting at least once every ......... ST .

+ _month(s).

A special meeting of the council- . .
.- (a) - may be.called at any time by the chairperson with a view. - - L

. ‘fo disposing of urgent business; and
(b) - must be called by the Chairperson within 14 days of —

(i) recéiving a request for a special meeting that
' states the purpose of the special meeting and
signed by not less than .......... representatives; or

(i)  the adoption of a resolution by the council calling
for a special meeting.

At the annual general meeting, the council must —
(a) elect the additional members of the executive committee;

(b)  elect the chairperson and the deputy chairperson of the
council;

(c)  consider the annual financial statements of the council
and the auditor's report on those statements; and

(d)  consider and approve, with or without any amendments,
the budget of the council for the next financial year as
prepared in terms of clause 12(10). '

The secretary must prepare a written notice of every council
meeting stating the date, time and venue of the meeting and the
business to be transacted, and must send the notice 10 each
representative by registered post at least .......... days before the
date of the meeting. However, the chairperson may authorise
shorter notice for a special meeting. (Note: There is no
restriction as to the kind of service. The constitution can
stipulate any form of service by hand, faxed transmission or
electronic mail).

At least half of the total number of employer representatives and
half of the total number of employee representatives form a
quorum and must be present before a meeting may begin or
continue. '
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(8)

©)

(10)

(11)

(12)

(13)
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If there is no quorum present at the time fixed for a meeting to
begin or continue and for 30 minutes after that time, the meeting
must be adjourned to the same place at the same time.on the:

- corresponding day in the following week unless that day is a -

public holiday, in which case the meeting must be adjourned to ;' .
the day immediately after that public holiday. - o

' A meeting that was adjourned in terms of sub-clause (6):may ~ "¢
- proceed on the date to which it-has been adjourned with- the .
" fepresentatives present at the time called for the meeting, © .
.. regardless of whether or not notice.has been given in terms of « - -
.. sub-clause (4)-and whether or not a quorum is-present. . |

The secretary must cause minutes to be kept of the proceedings ~
at council meetings. .

At every nﬁee’cing of the council -

(a) the secretary must read the minutes of the previous
_ meeting unless they were previously circulated; and

(b)  after the minutes have been confirmed, with or without
any amendments, the chairperson must sign the minutes.

A motion proposed at a meeting may not be considered unless it
has been seconded. The chairperson may require a motion to
be submitted in writing, in which case the chairperson must read
the motion to the meeting.

Unless this constitution provides otherwise, all motions must be,
decided by a majority of votes of those present and entitled to
vote and voting must be by show of hands. (Note: The
constitution could stipulate that certain matters must be decided

by ballot.)

Each representative has one vote on any matter before the
council for its decision. However, if at the meeting the employer
representatives and employee representatives are not equal in
number, the side that is in the majority must withdraw so many
of its representatives from voting at that meeting as may be
necessary to ensure that the two sides are of equal numerical
strength at the time of voting.

If any question which the executive committee considers to be
extremely urgent arises between meetings of the council, and it
is possible to answer that question by a simple "yes” or “no”, the
executive committee may direct the secretary to cause a vote of
the representatives on the council to be taken by post or by fax.
A proposal subjected to a postal or fax vote may be adopted only
i it is supported by at least two-thirds of the total number of
representatives who are entitied to vote.
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. other committees. However, in'the event of.any conflict between -
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The executive committee may adopt general rules of procedure
for its meetings and for the meetings of the council and of its

those rules and-the provisions-of this constitution, the provisions

" of this constitution will prevail.

E

' Exécutive commiittee” 7 SR N N SO

Ay

The council must-have an:executive committee that consists of
‘the chairperson and the. deputy chairperson of the council, who

are members by virtue of their respective offices, and ...... s
additional members elected in accordance with sub-clause (3).

Subject to the directions and control of the cou ncil, the executive

committee may exercise and perform the powers, functions and
duties of the council relating to the supervision and control of the
everyday management and administration of the council. In
addition, the executive committee may —

(a) investigate and report to the council on any matter
connected with the sector in respect of which the council
is registered,;

(b)  do anything necessary to give effect o decisions of the
council; -

(c)  monitor and enforce collective agreements concluded in
the council; and

(d)  exercise and perform any power, function and duty that is
conferred or imposed on the executive committee by or in
terms of this constitution or that is delegated by the
council to the executive committee. However, the council
may not delegate to the executive committee the powers,
functions, and duties contemplated in clauses 4(4). 6(3),
13 and 14, and sub-clauses (3) and (6) of this clause, and
the power of the council to delegate.

At the annual general meeting, the council must elect the
additional members of the executive committee and an alternate
for each of them. The additional members and their alternates
must be representatives in the council, and half of the additional
members, as well as their alternates, must be appointed by the
employer representatives in the council, whilst the other half of

‘the additional members, as well as their alternates must be

appointed by the employee representatives in the council.

(a) An additional member of the executive committee holds
office for twelve months and is eligible for re-election at
the end of that term.

(b)  An additional member of the executive committee whose
term of office has expired and who is not re-elected, may
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. (a)  may resign from the committee at any time after havmg G

, (6) :

()

(8)

(9)
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nevertheless continue to act as a member of the
executive committee until that member's successor
assumesofﬁce _ -

An addl‘uonal member of the executrve committee — .

given at least 21 days’ notice in writing to the secretary,

:(b»:)A -« must vacate the office immediately - =~ - SR
3 (l) in the case of resignation, when the resrgnatlon O

S -.takes effect; or . - ..
._-;‘_(n) . upon ceasing to be & representatrve of the oouncrl

If the seat of an addmonal member of the executrve commlttee |
becomes vacant:- -

(a) 'the councrl must fill the vacancy from the number of
~ candidates nominated for that purpose by —
(i) - the employer representatives in the council, if that
' seat had been held by an additional member
representing the employers; or
(i)  the employee representatives in the council, if that
~seat had been held by an additional member
representing employees.
(b) a member appointed to fill a vacant seat holds that seat
for the unexpired portion of the predecessor's term of
office.

The executive committee must hold an ordinary meeting at least
ONCE BVEIY .cvviieererirennreess months;

A special meeting of the executive committee —

(a) may be called at any time by the chalrperson with a view
to disposing of urgent business; and

(b)  must be called by the chairperson within ........... days of
receiving a request for a special meeting that states the
purpose of the special meeting and signed by not less
than ........... members of the executive committee.

The secretary must prepare a written notice of every executive
committee meeting showing the date, time and venue of the
meeting and the business to be transacted, and must send the
notice to each member of the committee by registered post at
least ..oeeivieeeenn days before the date of the meeting.
However, the chairperson may authorise shorter notice for a
specral meeting. (Note: There is no restriction as to the kind of
service. The constitution can stipulate any form of service eg
service by hand, faxed transmission or electronic mail).
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At least half of the members of the executive committee
representing employers and half of the members of that

committee representing employees form a quorum and must be

present before a meeting may begin or continue.

"Each member of the executive-committee has one vote on any

" matter before the committee for its- decision. However, if at the

" meeting  the “members representing - employers “and - 'those .
-representing employees are rot-equal’in number, the side thatis. = -
“in the majerity must withdraw so many of its members from-
" yoting as may be necessary to enstre that the two, sides are’of
" equal numerical strength at the time of voting. -~ . o

In relatioh to any matter before the executive committee for its
decision, the decision of a majority of those members of the

executive ‘committeé who are present at the meeting and
entitied to vote will be the decision of the committee.

Other committees

S Ul

(2)

The council may establish other committees to perform any of its
functions, including investigating and reporting to the council on
any matter but excluding the functions referred to in clause

7(2)(d)-

Half of the members of any committee soO appointed must be
nominated by the employer representatives, and the other half
by the employee representatives. Committee members must
also be —

(@) employers or employees within the registered scope of
the council; or A
(b)  office bearers or officials of the parties to the council.

A majority of the total number of the members of a committee
forms a quorum and must be present before the meeting may
begin or continue. :

The provisions of clause 7 relating to the calling and conduct of

. executive committee meetings, read with the changes required

by context, apply to meetings of any committee contemplated in
this clause.

Chairperson and deputy chairperson

(1)

At the annual general meeting the council must elect a
chairperson and a deputy chairperson.  Subject to sub-clauses
(3) and (6)(a), the serving chairperson of the council at the time
of the annual general meeting will be the chairperson of the
meeting and preside over the election of the next chairperson.
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The chairperson of the meeting must call for nominations for the
office of chairperson. A person is nominated if proposed by one

. and seconded by another representative in the council.

- If the: serving. chairperson “is nominated for another term, the - v0w
. ‘council- by @ show :of -hands must elect a representative in the. . =+

. council-to' act as chairperson of the meeting during the election of .

. the next.chairperson: . 7.

@

. to have been elected the new chairperson unopposed, and must . |

(®)

(6)

If on]yiAone_.ééndidat.e‘:is"ho.minated,'tﬁe candidate will be déémed;. -

be declared by the chairperson of the meeting to have been so
clected. - If-two or more candidates are nominated, the
chairperson of the meeting must conduct a vote by ballot, and
must declare the candidate in whose favour the majority of the -
votes have been cast, to have been elected the new
chairperson.

If an equal number of votes are cast for two or more candidates,
and no other candidate has drawn a higher number of votes
than those candidates, the chairperson of the meeting will cause
to be determined by lot which one of those candidates is fo
become the new chairperson.

(a)  Upon having been declared elected, the new chairperson
must preside over the meeting and must call for
nominations for the office of deputy chairperson.

(b) If the newly elected chairperson is an employer
representative, only employee representatives may be
nominated for deputy chairperson, and vice-versa.

(c)  The provisions of sub-clauses (2), (4) and (5), read with
the changes required by context, apply to the election of
the deputy chairperson. .

(a)  The chairperson and the.deputy chairperson hold their
respective offices until the next election of the
chairperson or deputy chairperson (as the case may be)
takes place, or, if the chairperson or deputy chairperson
ceases to be a representative in the council on any date
before that election, until that date. Each of them will be
eligible for re-election if still a representative when their
respective terms as chairperson and deputy chairperson
expires.

(b)  If the office of the chairperson or deputy chairperson
becomes vacant before the next election of the
chairperson or deputy chairperson (as the case may be),
the executive committee must elect a person as a
chairperson or deputy chairperson (as the case may be)
to hold office until the next election.
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(c)  An election contemplated in paragraph (b) must be held
in accordance with sub-clauses (2), (4), (5) and (6), read
with the changes required by the context. S

. The chairperson must preside over all meetings of the council, - -
T andmust— B, AL
coeoo(a))sign the minutes of council meetings after those rminhutes- « -

" have beén confirmed;

“(b) " . sign cheques drawn on the council's bank aceount; and

(10)

(11)

(12)

"¢ chaitperson by this constitution as
" generally associated with the office of chairperson.” -~

" (¢)  pefform any other functions and duties entrusted to the ~
N well as thosé that-are ™ -

The depdty chairperson must preside over meetings of the

‘council and perform the duties and functions of the chairperson

whenever the chairperson is absent or for any reason unable to
act or to perform those functions and duties.

If both the chairperson and the deputy chairperson are absent or -
unable to act or to perform the functions and duties of the
chairperson, the council, by show of hands, must elect from the
representatives a person o act as chairperson and to perform
those functions and duties.

A chairperson or a deputy chairperson who has not been
elected from amongst the representatives in the council is not
entitled to vote on any matter before the council or the executive
committee. ) ‘

A chairperson or a deputy chairperson may be removed from
office by the council for serious neglect of duty, serious
misconduct or due to incapacity.

Officials and employees

(1)

The council must appoint a secretary who will be responsible for
the administrative and secretarial work arising from the
functioning of the council and for performing the duties imposed
on the secretary by or in terms of the Trade Disputes Act and
this constitution. These include —

(a) to keep and maintain the books and records of account
that the council may direct in order to fully reflect the
financial transactions and state of affairs of the council;

(b) to attend all meetings of the council and the executive

committee, and record the minutes of the proceedings at
those meetings;

(c) to conduct the correspondence of the council, keeping
originals of letters received and copies of letters sent;
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(d) at each meeting of the council, to read significant
correspondence that has taken place since the previous
meeting; . '

~ (e). to bank all moneys received on -behalf of the council

‘ within three days.of receipt; _
(fy - whenever required by the .counci, but .at least once in
. every quarter of, the financial year, to. submit to the
" .council statements of its financial-affairs and position;

| "(g})A ~ to prepare, for submission at:the annual general meeting .
of the council, the budget for the .next financial year and .,

o an annual report summarizing the key activities of the .
- eouncil; and IR . S

(H)” to countersign Chéqﬁés: drawn on the councils bank

account

The secretary must —

(a) retain a copy of the confirmed and signed minutes of
every meeting of the council, the executive committee
and any other committee of the council in safe custody in
the office of the council for a period of at least three years
from the date those minutes were confirmed;

(b)  retain every financial statement referred to in sub-clause
(1)(f), and all vouchers and records relating to statements
of that nature, for at least three years from the date of the
statement; and '

(c)  sign the certificates of appointment to be issued to the
persons appointed as employees or officials of the
council.

The council may appoint any additional officials and any number
of employees that may be necessary to assist the secretary in
performing the functions and duties of that office. '

Where there are two or more suitable candidates for
appointment to the position of secretary, the council must elect
the secretary by conducting a ballot of the representatives
present at the meeting at which an appointment is to be made,
with the candidate receiving the highest number of votes being
appointed.

The secretary, officials and employees of the council must not
be biased in favour of or prejudiced against any party in the
performance of their respective functions.

Procedure for the negotiation of collective agreements

(1)

Any party to the council may introduce proposals for the
conclusion of a collective agreement in the council.
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The probosals must be submitted to the secretary in writing and
must identify the other parties to the proposed agreement.

~Within seven-days of submission of the proposals, the secretary" -
. must-serve copies of the proposals on the other parties to.the - - .= ¢
CEouUnciL e c S S

- V\‘/'-'ithin"2"1 fdia'y"'s of submission of the proposals, the chairperson e e
“must: call - a-- special - meeting of the executive committee to -t
tonsider the proposals and-to decide on a process for negotiating -+ . .

i ‘the, pfoposals; including =~ .
- (a) .. the introduction of counter-proposals; S e
(b) -~ ‘Wwhether the negotiations should be conducted by the -

council, the executive committee or any other committee
of the council: and
(c) the timetable for the negotiations.

If no negotiation process is agreed —

(a) the executive committeé may agree to appoint a facilitator
to facilitate negotiations and the conclusion of a collective
agreement; and

(b)  the council must meet at least twice within 30 days of the
meeting of the executive committee referred to in sub
clause (4), to negotiate on the proposals and any counter
proposals, unless a collective agreement has been
concluded;

If a collective agreement is concluded:-

(a) the secretary must as soon as possible distribute by hand
or by registered post a copy of the agreement to every
party to the council;

(b)  every party to the council to which the agreement relates
must as soon as possible publish a copy of the
agreement on a generally accessible notice board at its
premises; and

(c)  the secretary shall within 28 days of the conclusion of the
agreement lodge a copy of the agreement with the
Commissioner in terms of Section 33(1) of the Trade
Disputes Act. ‘

If no collective agreement is concluded the parties to the council
may —

(a) agree to refer the dispute to arbitration by an agreed
arbitrator, or to any other dispute resolving mechanism
agreed between them; or

(b) utilise the dispute procedures contained in the Act.

- E e - .
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(8)  During any strike or lock-out the parties to the dispute must
attend every meeting convened by a mediator appointed by the
Commissioner to resolve the dispute. If any party to the dispute

. fails to attend -a meeting- without good cause, the members of
_that party— ' . AU ,
(a) - if they participate in a strike, will forfeit the protection they -
g - e woand thelr strike would have enjoyed in terms of the:Act; - oo
~. w(b).. . if they engage in a lock-out, will forfeit the protection they . ..
.. ortheir lock-out would have enjoyed in terms of the Act. .

.Finances -

(1) - The council may raise funds by charging a levy on employers
who are members of the council and members of trade unions
that are members of that council. . :
The council must open and maintain an account in its name at a.
bank of its choice that is registered in Botswana, and —

(a) - deposit all moneys it receives in that account within three
days of receipt; and ,

(b)  pay the expenses of and make all payments on behalf of
the council by cheques drawn on that account.

(3)  The council may invest any surplus funds not immediately
required for current expenses or contingencies, in —

(a)  savings accounts, permanent shares or fixed deposits in
any registered bank or financial institution;

(b)  aregistered unit trust;

(c)  any other manner approved by the Commissioner.

(4)  All payments from the council’s funds must be —

(a)  approved by the council; and

(b) made by cheque drawn on the council's bank account
and signed by the chairperson or deputy-chairperson and
counter-signed by the secretary. However, the council, by
special resolution, may authorise any representative in
the council, official or employee of the council to sign or
counter-sign cheques drawn on the council’'s bank
account in the event of both the chairperson and the
deputy chairperson or the secretary not being readily
available for that purpose.

(5) (a) Despite sub-clause (4), the council may maintain a petty

cash account, out of which the secretary may make cash
payments not exceeding .......... on any one occasion.

(b)  Funds required for the petty cash account may be
transferred to that account only by drawing a cheque
issued and signed in the manner required by sub-clause

(4)-
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(c) Except with the approval of the council, cheques drawn to
transfer funds to petty cash may not exceed .......... per
month in aggregate. : :

(d)"* The council must determine the form of records to be

kept for the petty cash account.

At the end of each quarter of the financial year, the secrefary . .
‘must prepare a’ statement showing the income-and expenditure: .- T
of the colncil for that quarter, and-another reflecting the assets, -+

liabilities and financial position as‘at the end of that period.

The financial year of the couaﬁt;il.‘bégins on 1 . .. in- each

year and ends ONn .........co.eee of the following year, except for the “ .

first financial year, which begins on the day that the council is
registered and ends on the ............. ' :

No later than .......... after the end of the financial year, the
secretary must prepare a statement of the council's financial
activity in respect of that financial year showing —

(@)  all moneys received by the council —

() in terms of any collective agreement registered in
terms of the Trade Disputes Act; and

(i) ~ from any other sources;

(b)  expenditures incurred on behalf of the council under the
following heads —

(i) remuneration and allowances of their officials and
employees;

(if) amounts paid to representatives and alternates in
respect of attendance at meetings, the travelling
and subsistence expenses incurred by them, and
in lieu of the salary or wage deducted or not
received by them due to their absence from work
by reason of their involvement with the council;

(i)  remuneration and allowances paid to any

mediators or arbitrators;
(iv)  office accommodation;
(v) printing and stationery requirements; and
(vi)  miscellaneous operating expenditure;
(c) the council's assets, liabilities and financial position as at
the end of that financial year.

(a) The annual financial statements must be signed by the
secretary and counter-signed by the chairperson, and
submitted to an auditor for auditing and preparing a report
to the council.

(b)  True copies of the audited statements and the auditor’s
reports must be made available for inspection at the
office of the council to members and representatives of
the parties, who are entitled to make copies of those
statements and the auditor’s report.
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(c)  The secretary must send certified copies of the audited
financial statements and the auditor's report to the
Commissioner within 30 days of receipt thereof. :

Every year the secretary must prepare, for submission at the . - |

annual-general mesting of the council, a budget for the council

... for the.next financial year..

At the \-'_.a_nn’,‘u.al_.,,gé,ne;ravl mee’nngthecounolf must appomtan
- _.auditor to-perform the audit of the council for the next year. -~ .’ :

Windingup -

a

@)

(3)

(4)

At a special meeting called for that purpose, the council, may
decide to wind itself up if a resolution adopted by a majority of
the total number of representatives in the council, so decides.

Upon adoption of a resolution to wind up, the secretary must

take the necessary steps to ensure that—

(a)  application is immediately made to the Commissioner for
an order giving effect to the resolution; and

(b)  the councils books and records of account and an
inventory of its assets, including funds and investments,
are delivered to the appointed liquidator, and that
whatever may be necessary is done to place the assets,
funds and investments of the council at the disposal and
under the control of the liquidator.

Each party to the council remains liable for any unpaid liabilities
to the council as at the adoption of a resolution to wind-up the
council.

If all the liabilities of the council have been discharged, the

council must transfer any remaining assets to —

(a)  an industrial council within the same or similar sector; that
has been agreed upon at the special meeting referred to in
sub-clause (1); or

(b)  the office of the Commissioner if —

() there is no council within the same or similar
sector: or ‘

(i) the parties to the council fail to agree on another
council that is to receive the remaining assets.
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Changing the constitution
(1) The council may change this constitution at any time—

(@) -~ by a_resolution . adopted by. unan!mous “vote . of .all the
representatlves in "the council on a motlon to amend

"~ tabled without prior notice; or _
(b) by 4 resolution . adopted by at. least two thlrds of all the -
representatlves in the oounc;l aﬁer at least one month's
" ‘notice of that ‘motion to amend has been given to the
secretary and all the other representat!ves

(2) Any amendment to thls constitution becomes effective after the
resolution. effecting that amendment ‘has been certified by the
Commissioner. :

Necessary first steps

(1)  With a view to making the council operative and functional
without delay, the provisions contained in the Annexure to this
constitution will apply and must be read as one with the
constitution until the requirements and procedures contemplated

_ in those provisions have been complied with.

(2)  Any act performed in compliance with the provisions contained
in the Annexure will be deemed to have been performed in
terms of and in accordance with this constitution.

Definitions

In this constitution, any expression that is defined in the Act has that
meaning and unless the context otherwise indicates —

‘Act” means the Trade Disputes Act;

‘chairperson” means the chairperson of the council who, by virtue of
that office, is also the chairperson of the executive committee;

‘Commissioner” means the Commissioner of Labour and includes the
office of the Commissioner;

“deputy chairperson” means the deputy chairperson of the council who,
by virtue of that office, is also the deputy chairperson of the executive
committee;

‘executive committee” means the executive committee contemplated in
clause 7; and

“secretary” means the secretary of the council.
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Necessary first steps to be followed by the council

() A the first meeting of the.council, which will be held

162 .

(a)  the bouncii, by show of hands, must select a suitable persoh to :
act as chairperson of that meeting, subject to paragraph (c), as

well as another to keep the minutes of the meeting;

.(b)» the council must elect the chairperson and deputy chairperson
and the_additional members of the executive committee in’ the

manner set out in clauses 7 and 9 respectively,
changes required by the context;

read with the -~

(c)y the newly-elected chairperson of the council must take over the

chair at the meeting; and

(d)  the council must appoint an auditor to perform the audit of the

council in respect of its first financial year.

(2)  The secretary, in the manner contemplated in clause 10(1)(g), must as
soon as possible prepare, for submission at the next ordinary meeting

of the council, a budget for the council for its first financial year.

NOTE: According to the above model constitution, the council's certificate of

registration is, upon receipt, to be attached to its constitution (see Clause 2

). If

not so attached, the constitution of a council following the model will be

incomplete.




